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CoLLiNsoN and Others v. Larkins. June 22. 

ri^HIS was an action upon the case, brought, by the plaintiif, if a vessel is 
-*• who was the owner of a vessel called the Susannahj against other nannfng'* 
the defendant, who was the owner of an East Indiaman called the *oul of it^aod 
Larkins. The declaration charged that while the plaintiff and de- veriict for the 
fendant were navigating their respective vessels on the high seas, }tlJrt'wu/S^ 
the defendant, by his servants, took so little and such bad care seniithecaseto 
' of his ship, in the direction and management thereof, that the omisethrremay 
' lame, by and through the carelessness, misdirection, and mis- ^J^J"**^''^?*^ 
" management of the defendant, by his servants, raQ foul of and thepiaioiffinis 
injured the PlaintifiPs ship, whereby she was obliged to abandon n^viJ^t?Dg his 
htr raynge^ and make for the nearest port to refit. Upon the vessel, a»weii as 
trial of this cause at GuUdhaUjOX the sittings after lax^lEaster term, 
before Marufiddj C. J » it was proved that the plaintiiTs vessel [ 2 ] 
was one oS a numerous fleet» sailing undiT convoy of the Mercury 
frigate; that they had general sailing orders that no vessel was to 
go before the ifiercwn/h beam; that on the Slst o( January j the 
4eet then bdng in the chops of the Channel^ about six in the even- 
youVS. B iog> 



CASES IN TRINITY TERM, 

1810. ing^ (the weather being hazy^ the wind fresh, and the moon 

new,) the Mercury made a signal for all the vessels of the convoy 

:oixiKsoN ^ p^^ within hail, and shortened sail in order to give them time 
Labkivs. to come up; th^t each vessel as it successively came up, in order 
to avoid shooting a-head of the Mercury^ contrary to the general 
orders, was obliged to practise some manceuvre to enable her to lie 
by until the rest of the fleet should have come within hail, and 
until the Mercury should again proceed on her course: that for 
this purpose the Susannah first bore away for half an hour, and 
afterwards lay-to : that the defendant's vessel, which was of greater 
burthen, having on that evening joined the convoy, was proceed- 
ing to head the fleet, in consequence^ as the defendants alleged, 
of an order issued by the captain of the Mercury; and that after 
it was dark, while the Susannah was lying-to, directly athwart the 
course of the Larkins, with her head nearly to the wind, and all 
bis sails aback, and consequently not in a condition to be put into 
instant motion to avoid any approaching danger; the Larkins, 
which was then sailing at the rate of 7 or 8 knots an hour, with 
her larboard bow struck the Susannah about the midships, and did 
her considerable damage. Witnesses, who were on board the 
Susannah, stated that they could discern the Larkins at the. 
dbtance of nearly half a mile to the windward : that they, at 
that time, had a sin^^e candle in a lanthom on their own fore- 
castle, and that they saw a light near the poop of the Larkins, but 
no other lights: that when they saw her coming down on them, 
the whole crew of the Susannah hailed her as loudly as possible, 
C ^ 1 at which time^ if the crew of the Larkins had been attending to 
the ship's course, they could easily have passed either a-head or 
a-stern of the Susannah ; but that the crew of the Larkins did not 
perceive their signals. It was proved, however, that the Larkins 
had three men on the look-out during that time; but the dark- 
ness of the night, and haziness, prevented their seeing the Su^ 
sannahj and the wind prevented their hearing the voices of her 
•crew, until before the collision, when a sailor on board the Lar* 
kins exclaimed that there was a ship close under her bows. The 
crew of the Larkins immediately did every thing that they could 
to divert her course^ but the distance between the ships at this 
time not exceeding 200 yards, they could not so change her course 
as to keep her altogether clear of the Susannah, but their efforts 
- Aminished the injury, by causing the Larkins to cotne down ob- 
liquely, instead of directly on her. It appeared that two days 
after die accideat, the captain.of the LarkUis, who wm «i4tfcer 

7 of 
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cyf great ezpericnoey did receive orders from die captain of the 
Meraay to lead the fleet. 

SkqJkerd^ Serjt, for the plaintiff, upon these facts contended 
Aat the crew of the Larkins had been inattentive to their duty, 
and that their negligence was the cause of the accident Remarks 
were also made on the date of the orders for the Larkins to take 
the lead. Lengf Serjt., for the defendant, on the other hand, 
rdied on the circumstance of his having been acting in pursuance 
to orders of a superior authority in shaping his course as he had 
done: that the plaintiff had been guilty of negligence in not dis- 
playing lights in a signal lanthom, and in lying-to in the midst of 
a nomerous convoy, a situation in which he ought not to have 
disabled himsdf firom escaping such accidents as may unavoid- 
ably occur in a crouded fleet: much less ought he to have placed 
his Tessel exactly athwart their course. The jury, however, 
found a verdict for the plainti£^ subject to a reference as to the 
amount of the damage sustained. 

Ijens now moved to set aside the verdict, and to have a new 
trial. The utmost that was contended at trial for the plaintiffs, 
he said, was, that the captain^of the Susannah was not highly 
blameable in lying-to; but it is necessary that there should have 
been some positive misfeasance on the part of the defendant to 
entitle the plaintiff to recover in this action. He mentioned the 
of BuUer v. Fisher, B. R, 1798., which 
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was an action BuUj^w.^Uhr, 
brought ^^n»t the defendants, owners of the brig Alias, for 
not delivering goods entrusted to them to be carried on freight on 
board that vessel, wherein a special verdict was found, that 
whilst the ship was proceeding on her voyage, the ship and goods 
were sunk in the sea, and wholly lost to the plaintiffs, which 
sinking and loss was occasioned by the Atlas and a certain other 
ship called the Patriot running foul of each other upon the high 
• seas, no blame being imputable to either of the said ships' com- 
panies. The cause, by the direction of the Court of King's 
Bench, then went down to another trial, in order to have it spe- 
cially found whether the loss were occasioned by a peril of the sea 
or not. The plaintiffs praying the direction of the Chief Justice, 
Lord Kenyan, whether, in law, these facts amounted to a peril of 
the sea; and his Lordship declaring his intention to leave it to the 
jury as a question of fact, whether these circumstances were a 
peril of the sea or not, the plaintiff submitted to be nonsuited, 
and the case was never ultimately determined, and it is cited only 
for the sake of the general doctrine^ tbatthere mns^ be some- 

B S thing 
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colunson 

Larkiks. 
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thing blameable on the side of the defendant,'in order to enable 
the plaintlif to recover. But even if the defendant were blame* 
able here, yet if there were blame in both parties, and the mis- 
feasance of both concurs to produce the mischief, then it follows 
as a consequence of law that the one can recover • no damages 
against the other, and there ought to be a new trial upon that 
ground, because the action cannot be sustained. 

Mansfield, C. J. I should have no objection to this cause 
being tried again, if I thought any new light could be thrown 
upon it ; and had I been on the jury I should have made such 
allowances for. the darkness of the night, that I should have found 
for the defendant, attributing the cause to mere accident, and a 
dark ibggy night There was some contradiction between the 
witnesses as to the distance at which the ships first discovered each 
other and, hailed. It was attempted to insinuate that the defen- 
dants tried to delude the plaintifis by concealing the name of their 
ship ; but this insinuation was afterwards completely done away. 
Two masters of the Trinity Houscy who were present during the 
trial, tliought that the Susannah did wrong in lying-to; but they 
thought that the Larkins did not do quite right in going seven 
knots an hour in the middle of a convoy, in a thick foggy night ; 
because her going so fast might be the very reason why her crew 
could not prevent the accident; if she had been going slower they 
might have been able to wear ship in time. They therefore thought 
both parties were in some measure blameable. 

Heath, J. Interest reipuUiaey lU sit Jims litium, ' 
Lawrence, J. In this case it is evident, from the opinion of 
the gentlemen of the Trinity House^ that the captain of the Lar- 
kins was acting very imprudently in running at this rate through 
. the fleet ; and we do not i:now but that the Susannah might have 
had very ^ood reasons for lying-to. 

Rule refused. 
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The plaintiff 
and defsndaot 



June 25. 

npHIS was an action upon a bill of exchange for SOOO dollars, 
bcio? taken pri- payable to the defendant's or^er, by whom it was drawn 

^/^iiTtiS- ''P^'' P<^s(m, and indorsed to the plaintiff; and which Parsons 
cited and Ob. had refused to accept. This cau^ was tried at GuildAalL at the 

taineJ the li- ' 

'^il^u^ll^^ ?*'.*^l'''* """^ **** '■"•®" ^ **"• defendant's ibip, contrarj to 45 G. 3. e. 7«. to efieot 

Th-T^ii^ nS^'/S ^A "T*^ ^ ^^ "^^V:^ "'^'^ afterwards s^ve him • biU for the MMmpt. Held 
that ttaeplaiotiffcottld not Koorer on the bill. ^ 
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sittings after last Hilary term, before Matisfieldj C. J , upon the 
admissions of the parties, which were in 8ul>9tance, that in April 
1 809, Marshal Sault, Duke o{ Dalmatian entered Oporto, and made 
prisoners of all the resident English, among whom were the 
plaintiiT, a merchant, and the defendant, master of the ship 
JAttie Mary, together with his vessel. A petition was presented 
to SouU^ in which the petitioners on behalf of themselves and their 
unfortunate countrymen, being few in number, and those few 
always employed in the merchant service, and not carrying arms 
.against the Emperor oi France or his allies, solicited their Uberty ; 
stating that they had one vessel there in ballast, which would be 
sufficient to take them all to their country. And that they could 
not doubt but that on their return to their country, the English 
government would restore an equal number of prisoners of the 
same rank to France. An instrument was also drawn up betwaen 
Smdl and the other parties thereto, which set forth that the 
English captains, prisoners of war, and whose ships and cargoes 
were at that moment in the river Douro, confiscated by the laws of 
war, having been informed that the intention of his Grace the 
Duke of DalnuUia, governor-general of Portugal, was to render 
the commerce of Portugal as free, and on the same footing, as 
it had been before his entry with the French army, had offered to 
his Grace theDuke to rc-purchase their ships and cargoes on the 
following termf : All the ships, on an average, 3000 dollars each ; 
the pipe of wipe at 106 dollars; and the quintal of com at two 
dollars and a half; and the bale of cotton at 60 dollars; with the 
condition that his Grace would permit that Captain Brooke, of the 
Little Maty, might return himself to England, without delay, 
with his crew and passengers, for the purpose of negotiating with 
the company at Lloyd's, the owners of the ships and cargoes, or 
any other speculators, to remit, in Spanis/i dollars, the necessary 
funds for the payment for all English as well as other prizes that 
might answer their interest : and that the English captains who 
should remain in Portugal might continue in charge of their own 
respective vessels until an answer should be returned from 
England. And his Grace the Duke promised to the defendant, or 
to any one else c6ncemed in this transaction, permission to return 
to Oporto, or any other port in Portugal in his possession, with 
cargoes of boots, shoes, provisions, and other stores, for their 
ovm benefit;^ and to trade witKthe army, as well as with the in-- 
habitants of i^^r^a/.. And the defendant and the rest of the 
. paMcngierBtbei^y obUged them^^^ to be responsible, that the 
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1810. mme nnmber of prisoners as themselves, with the crew, should 
be conveyed to France in exchange. Both these instruments were 
signed, as well by the plaintiff and defendant, as by several other 
BaooKX. British subjects. In order to carry into effect the arrangement 
contemplated by the two instruments above stated, the plaintiff 
lent to the defendant the sum of SOOO Spanish dollars, being 
ISfWOjrancSy for which the receipt hereinafter mentioned was 
given. The plaintiff accompanied the defendant to the French 
commissioners of prizes at OporiOf for the purpose of paying the 
price agreed on for the Liitle Mary^ but were referred by that 
board to the French paymaster of the forces. Accordingly, the ' 
defendant, with the knowledge of the plaintiff, but without his 
[ 8 ] attendance, proceeded to De Carcel^ the French paymaster, and 
paid him the said sum of SOOO dollars, and took of bhn a receipt, 
whereby he, the undersigned paymaster provisional of the army of 
Portugalj acknowledged to have received of Mr. Brookcy an English 
captain, conformably to the letter of the president of the com- 
mission of prizes, the sum of fifteen thousand francs for the 
ransom which he had made of his ship named the Liitle Mary^ 
taken in the river of 2>Q«n>, whereof that should be his acquittance. 
(Signed) De CarceL The Little Mary was in consequence 
liberated, and sailed, under the command of the defendant, with 
the plaintiff on board, to whom the defendant, on the homeward 
passage^ g&ve, as security for the money he had lent, the bill upon 
which this action was brought ; which bill was duly presented for 
acceptance, and reftised ; and due notice of the dishonor was 
given to the defendant. The defence set up was, that the money 
was lent for an illegal purpose, the ransom of the Little Mary. 
Upon these fects Uie jury found a verdict for the plaintiff; the 
Chief Justice reserving the point of law. 

Shepherdj Seijt., in Easter Xerm^ having accordingly obtained a 
rule nisi to set aside the verdict and enter a nonsuit, on the autho- 
rity of Cbigas V. Penakma, 4 T. jR. 466, and Stdlivan v. Greaves^ 
1 Marsh. Insur. 49. ; though he admitted the latter case somewhat 
militated with Tennant v. EUioty 1 Bos. 4* PuU. 8. 

Bestf Vat^hany and Onshooy Serjts. on a subsequent day in this 
term shewed cause. The supposed illegality of this contract must 
be proved either by some express legislative prohibition, or by the 
authority of decided cases, or by some known principle of law. 
The Stat. 45 Geo. 3. c. 79. {which repeals the former statute rela- 
[93 tive to the same subject, 4S Geo. 3. c. 160.) re-enacts in the 16th 
section, that it shall notbelawfiil for any of Us majesty's subjects 

to 
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to jnm8om,or to enter into any contract or agreement finr rantom- 18 la 

in^ anj ship or vessel belonging to any of his majes^s subjectii" 

or any merdiandise or goods on board the same^ which shall be ^*^ 
captured by the subjects of any state at war with his miyesty, or by Baoou. 
any person committing hostilities against his majesty's satgects 
nnless in the case of extreme necessity, to be allowed t^ the Court 
of Admiralty. And by the 17th section, all contracts and agree* 
ments which shall be entered into, and all bills, notes, and other 
securities, which shall be given by any person or persons for ran- 
som of any ship or vessel, or of any merchandise or goodson board 
the same, contrary tothat act, shall be absolutely null and void in, 
law, and of no eflfect whatever. And by the eighteenth sectioOf if 
any person shall, contrary to that act, ransom, or enter into any 
contract or agreement for ransoming, any such ship or vessel, or 
any merchandise or goods on board the same, evety personso o& 
fending shall, for every such offence, forfeit the sum of 500{. 
They contended that although this statute renders the contract for 
the ransoming illegal, and all securities for it void, yet it does not 
avoid any except theprincipal contract, but accessary and auxiliary 
contracts may nevertheless be good, notwithstanding that act It 
is quite dear that this bill of exchange was not the contract of 
ransom itself nor is it an agreement for the ransom, which are the 
only contracts vacated by the stetute. If the Court hold that it is, 
they must also hold that the plamtiffhas sulgected himself by this 
bill of exchange to the penalty of 50M; given by the 18th section, 
which would be monstrous. The stetute 16 Car. 2. c. 7. s. 8. 
vacates all securities given, and ail agreements for the payment of 
money exceeding 100/. won at play, but the Courts never held 
that contracts for the repayment of money lent for purposes of 
play were thereby rendered illegal; and even after another statute 
9 Ann. c. 14. $.1. had been enacted for theexpress purposeofde- [ 10 ] 
claring void all securities given for the repayment of money know- 
mgly lent to game with, the Court, h Baijeauy. Walmdey^ 2 Sir. 
1249. held, that It did not vacate the contract of lending at the 
time and place of play for the purpose of gaming. Aldnbrook v. 
Hallj ^ WiU. 309. {a). The pl^ntiff, upon request, paid for the 
defendant a sum exceeding 10/. which the latter had lost in a bet 
on a horse-race, and was allowed to recover it« 4 Burr. 2069. 
faiknejf v. Reynom and Richardson (b). The phuntiff paid money 

(a) See Gaytam v. DiZ/y, MGch. terai ISl 1,^/. vol. 4. 

(k) BwToqo entitles this case^ Faihug v. Reymw and Another: but it ^>- 

pcEDiins r. it. 4I9» mir, that opoo nmamg the record, that otKer shM 

bmitoht RiiAardMi. '^'' • 

for 
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1810. for differetices upon a stock-jobbing contract, contrary to tbd 
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Stat. 7 G. 2. c. 8. A moiety of the money was paid for the use of 
'^ Bichardsoftf who was partner in the contract, and the defendants 
Brooke, hgj both given bond for the re-payment. Upon demurrer, Lord 
Mansfield^ C. J. was clear that these facts being pleaded were no 
defence to an action on the bond, and the three other. Judges 
concurred that it was a good bond. [Lawrence, J. observed that 
the distinction there taken between malum in $e and malum prohi' 
bitumhad been very often doubted.] Petrie, executor ofKeeble, v. 
Hannay, S 7". JB. 4 1 8. The plainti£& had paid a bill of exchange 
drawn by the testator, in favor of Portisy a stockbroker, on the 
defendant, and accepted by him, but dishonored when due ; and 
they now declared for money paid for the defendant's use : the 
drfence was, that as part of the sum claimed, the bill was given 
to reimburse Partis for so much money paid by him to divers 
persons for the differences of some stock-jobbing transactions, in 
which the testator, and the defendant, and another, had been 
partners, and had experienced a loss. The Ck)urt, with the 
exception of Lord Kenyan, C. J., held that the plaintiff was en- 
^ J titled to recover; and he had judgment accordingly. In this case 
the authority oiFaikneyy. Beynous was confirmed; and Grose^ J. 
particularly observed, that the action ifiras not founded on a promise 
arising by implication of law out of the illegal transaction, but on 
an express one made subsequent, and which th(p defendant was 
under no necessity of making (a). Here was an express subse- 
quent promise. . [Mansfield, C. J. Supi)ose the plaintiff, instead 
of lending the money to the defendant, had, with his own hand, 
paid it to De Carcel : would an express subsequent promise to re- 
pay avail him ?] It would have made no difference : Partis paid 
the difierencesforJ&^i/^, yet he recovered against £?^i/^. Suppose 
another had lent money to the plaintiff in order that he might lend 
it to the defendant for this ransom ; would that contract have been 
Toid ? Where is the illegality to stop? Steers v. Lashley, 6 T, R. 
61., where it was held a good defence to a bill of exchange, ac- 
cepted by the defendant, that it was originally created to pay the 
▼ery differences on a stock-jobbing contract, is not a case adverse to 
the plaintiff; for there the drawer, who wnsparticeps criminis with 
the defendant, could not transfer to his indorsee any more valid 
title to the contents of the bill than he himself had ; especially as 
the indorsee had notice of the whole transaction : and Lord Kenyan 
there admitted the authority of Faikney v. Reynous, and Petrie v. 
Hanmnf. Here the plaintiff does diac which Lord Kenyan there 

(a) See Bamej T. HMfyt an$h S TOL 194. 

expressly 
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expressly says might be done according to the authority of those 1810L 
eases. Haveloek t. Rociwoodj 8 T. R. 208. does not govern this ^JST^ 
case. There it was held that the plaintiflF could not recover from ^ 

the underwriters for the loss of a ship, which ship, though it had Brooks. 
been captured, the plaintiff then had safe in his ovra possession^ 
having re-purchased it under an illegal condemnation, which in 
efifect was a ransom, an illegal payment, which the Court could [ 12 ] 
not permit him to charge on the underwriter, as money paid for 
his use, when it was made without his consent, and the total loss 
was at an end by the re-possession of the ship (a). In fVaymett v. 
Beedf 5 E. R. 599., the plaintiff was party to the original illegal 
smuggling transaction: it was not, like this, adistinct auxiliary con- 
tract. The plaintiff had nothing to do with the application of thb 
money, though he knew of the purpose to which it was to be apr 
plied. [Heaihj J. He personally went to the commissioners of 
prizes to see to the due application of it, for the purpose of ransom.] 
The Court cannot decide against theplaintiff*s daim without going 
the fiill length of saying that no money lent can be recovered back, 
if the lender previously knew that it was to be q)plied to any pro- 
hibited purpose : which is contrary to Alcinbrook v. HaUj and to 
Mitchd V. Cockbumey 2 H. Bl. S79.» where EyrCf C. J. ^ressly 
says thatthecasesofPif/rff V. Hannay^ axid Faikneyy.ReynouSyWere 
one step short of the illegal transaction. llMrvrence^ J. Eyrey C. J. 
did not there say he meant to confirm those cases, but that MitchA 
V. CoMmme did not come within the exception, even if they could 
be supported, which he evidently doubted, as did Lord Eldouy C.J. 
in Aubert v. Maze^ 2 Bos. 4* Pull' 372. ; and Lord Laugkbaroughf 
Ch., in Ex parte Mather^ 3 Ves. S78.; and Lord Kenyonj in Steerz 
V. Loihleify only says, being pressed with those cases which he 
doubted, <' if these circumstances were so and so, those cases might 
be applicable, but here they are not.** Suppose you hire a horsey 
and tell the owner it is for the purpose of robbing on the highway, 
can he recover for the use of it? In I Bos. 840., ZAoifd v. Johnson^ 
it was held no answer to an action for washing a woman's clothes, 
that she was known to use them for frequenting public places for 
purposes of prostitution. But the act against ransoming was passed 
for purposes of public policy to induce our sailors to defend vessels [ 13 ] 
' to the last; but there is nothing immoral in ransoming: it is not 
like the case of a horse lent to rob on the highway. 

Shepherdj who was prepared to support his rule^ was stopped 
by the Court. 

(«) See Parswi v. Scott^ anUt ToL s. p« ses. 

Maksfixlis 



If CASfiS IN TEINITY TEI^M, 

^8rl<V MANsraXDi C. J. Certainly there is a manlfett diftinction 

^tween the cases oiFaikneif v. Reynous^ and Petrie v. tiannay^ 

- ^ and the other cases, in which a man having a debt of honour bor- 
BaoQipb. rows money to pay it, and between those cases where the plaintiff 
previously advances the money for effectuating ai^ illegal transac* 
tion, or causing it to be done. I did not before know tliat the 
^rst class of cases had been shaken: but they are very different 
from this case. For here I know not how to distinguish the plain- 
tiff from the defendant: the persons being all in the same situa- 
tion, are all equally to be benefited by this transaction ; all equally 
folidtous to procure it; (for they were all to come home by the 
JMtle Marys) and it is agreed that the plaintiff is to advance this 
money. The plaintiff and defendant go together to the French 
commissioners of prizes, who refer them to the paymaster; the 
defendant goes alone thither, and trusting to the honor of his 
owner,and hoping ^hat the owner could recover it, as he attempted, 
against the underwriters, pays this money. How does this differ 
from ^ partnership in a smuggling transaction, where one ad- 
vances more than his share of the money? And how can we dis*- 
iiqguish the plaintiff and defendant ? The plaintiff is as much the 
ransomer as the defendant, and the defendant as the plaintiff; and 
- }t would be singular, w&ere two are equally interested in wishing 
^d effecting a ransom, if, because it happens that one advances 
•die money, and takes the bill of the other for the repayment, that 
[ 14 ] shall be good; while if the bill were given to the captor only, it 
fvouldbe void; therefore^ without at all going into the considera- 
tion of Faikney y.ReynouSf and theother cases, it seems impossible 
to say that the ransom is not as much the deed of the plaintiff as 
of the defendant. 

Rule absolute to enter a nonsuit 



j^f^ ste. Lawrenc£ v. Hedger. 

Watchmenatid DEST^ Seijt moved to set aside the verdict which Mat^field^ 
^thirit^At C* J* h^ directed, upon the trial of this cause at GmldhaU^ 

common u,^ xo ^l ^1^ sittings after last Easier term. It was an action of trespass 
uiD ia^tripon and felse imprisonment; and the case was, that the plaintiff passing 
Sonl^Mmi through the streets of the City of Londofiy in the wartl ot Cripple- 
waiiiuf io the natef with a bundle in his hand, about the hour of ten o'clock at 
mham tbero it' flight, was stopped by a watchman, who took him to the watcfi- 
m«n7toriiie. ^®***^ where the defendant a beadle, was in attendance, who 
pect «r fBiooj, asked him what he had in his bundle and who gave it him? He 

althoiigb tb^re '•*' ?• •.Arki;***! 

MMpmrafi^WonyMviogbceooooiiiutted. repuea 
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rqilied to both qaestions, he did not know, bUt was carrying it to MIO^ 

his sister in Si. Gearge^s Fidds; and rderred him to a house thei«^ *—"*' 

mt which he might inquire for proof of his veradly. TTie beadle ^^"'Jf'*' 

did not aend thither to inquire, but sent the plaintiUBTto the PouUty Hidoi» 

Compter^ not charging the gaoler with the prisoner in the defto* 

dant's own name, but in the name of Stevens^ who was the con* 

stable of the night, but who was not, as he ought to have been, is 

attendance at the watch-house, when the plaintiff was brought 

thither; -and the plaintiff was, the next morning, carried before 

the sitting alderman, and discharged. Constables are chosen in 

the respective wards by the inhabitants, by custom, not under the 

authority of an act of parliament : a greater number is chosen ill 

one ward than in another. In CrtppUgate there are eight ceo* C If 3 

stables. In every ward there is a beadle, not chosen by die in* 

habitants, but appointed by the aldermen: the same person U 

usually chosen and sworn in constable also, as the defendant was. 

An act passed 10 Geo. 8. for regulating the police of London^ 

gives a power to apprehend malefactors and suspected persons, 

and directs that a certain number of constables shall attend at the 

watch-house every night according to a rota therein referred to^ 

which is not fixed by law, or appointed by the aldermen, but \pf 

the inhabitants. The act directs that watchmen apprehending 

persons shall carry them to the constable of the night, who ^ludl 

carry them before a magistrate. This action was brought againit ' 

the defendant for this detention and imprisonment; and it w&s 

contended that the power being given to the constable of the 

night only, the beadle had no authority to detain and imprisoW 

him. On the other hand, it was urged, that the defendant wAs 

sufficiently a constable for the peribrmance of this duty; and 

Mansfield^ C. J. was of opinion that, without the aid of this act» 

any watchman might detain the plaintiff, and carry him to a 

constable; and that it would be the constable's duty to secure 

him when so apprehended. 

Heath, J. It would be extremely mischievous if it were not 
so. At every Old Bailey Sessions numbers of persons are coqp 
victed in consequence of their being stopped by watchmen while 
they are carrying bundles in this way. 

Lawrence, J. A woman walking up and down the streets to 
pick up men, a nigbt-walker, may be apprehended : yet her's is 
a ranch less offence than is here suspected. In 2 Burr. 164. Bex 
V. Baatie^ is an indictment against a constable for suffering a C 9^ } 
street-walker, taken up by a watchman, to escape. 

Chambb% 
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1810. Chambre, J. The case of Samuel v* Payne^ Doug. 359. was an 

JEurest even in the day-time, which was much stronger; but in the 
night, when the town is to be asleep, and it is the especial duty 
Hedgxr. of these watchmen, and other officers, to guard against malefac- 
tors, it is highly necessary that they should have such a power of 
detention. And, in this case, what do you talk of groundless 
suspicion? There was abundant ground of suspicion here. We 
should be very sorry if the law were otherwise. 

Rule refused. 



^^9 ««• Gairdner and Another v. Senhouse. 

^P ^jpo^jfy ^nPHIS was an action upon a policy of insurance on a voyage 
Trimiad 01 the . at and from London to Trinidad^ and any port or ports (^dis- 
Sithiiwi^ 1?' charge in the Spanish Main, all or either, with leave to call at all 
^aui at all or or any of the West India islands or settlements, Jamaica and 5^. 
Mia itUndsot Domtngo excepted. And the insurance was declared to be on 
•«***r'"*'^'» goods on board the Good Hope^ with liberty to touch and stay at 
anrtwith liberty .^^y P^*^ ^^^ places whatsoever, to seek, join, and exchange con- 
10 touch and yoy, and to land, load, barter, and exchange goods, and take on 
porta or pUcet board freight wheresoever she might call or touch at, without 
wherSoeTw-*^ being deemed a deviation, and without prejudice to that insurance, 
the assured at a premium of 10 guineas per cent.y to return 4 per cent, for 
SheVorts at convoy to the islands, and 1 per cent, for convoy from thence the 
^^*5*^***"^^ remainder of the voyage, and arrives, or 2 per cent, if the voyage 
fuocflstion ID ends at Trinidad. Upon the trial of this cause at Guildhall^ at the 
^nSr "^ sittings after Hilary term 1810, before Mansfield^ C. J. the de< 
comieof his fendant's subscription was admitted, and the plaintiff proved an 
^BttT tf^e is adjustment, which was a surprise upon the defendants, who in 
fof '" £^nL consequence were obliged to call the plaintiff's witnesses to prove 
in the outward the case, which they reh'ed on it that the plaintiff would be forced 
▼OTai»*to*Tri- ^ prove, and upon whose testimony it appeared that the ship 
flriW, it is a sailed from Gravesend^ with her cargo, consisting of various arti- 
^toooo^ cles, destined for a market, (which it was supposed the then ex« 
fcehad'^'^*' pected capture of Martinique would afford,) under convoy of the 
abandooedthe Naiad frigate, until the 3d of Aprilj when the vessels bound for 
^^^to THiif- Surinam^ Berbice^ and Demerara^ and among them the Good Hope^ 
dai^ and re- by. signal, parted company from the frigate, (which was bound for 
to the residue Barbadocs^) and proceeded under convoy of a sloop of war to De^ 

oftheToyageonly. 

If ports of caU are^named in a policy in a successiTe order, the ship must take them in the same 
aMMpwoB in which they are named. 

Ifrliey- are aot ' oanied in any order in the policy, they must be taken in the order in which they 
occur in the usual and most conTcnient and practicabie course of the voyafe^ not acoording to the 
shortest seographictl distances. 

merara 
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merara^ and firom thence, after two dayi, ran down in sight sue* 1810. 

ceasively of Tobago^ St. Vincents^ and &. lAdcia^ and touched at 

Martinique^ and, after four days' stay at the latter isUnd, finding ^od Another 
no market, shaped her course for the island o(St. Thomas^ passing ti. 

by St. Kitts: and in the night of the following day struck on the ***'*^^"f 
Anegada reef, where the ship was lost, but the cargo was saved 
and brought in other vessels into Tortola^ by which misfortune an 
average loss of 62 per cent, was incurred. The master had re^ 
ceived, neither at home nor at any of the abovementioned ports 
where he called for instructions, any orders to proceed to Trinidad [ 18 ] 
or the Spanish Main. The defence set up was that the vessel was 
guilty of a deviation ; for that she was not entitled to touch at the 
islands and settlements in any other order of succession than the 
geographical order in which they lay in the map, computing the 
shortest distances from one to the other ; and calling first at that 
which was nearest to England; or, otherwise, that the assured was 
bound to take them in the order in which they were named in the 
policy: but it was in evidence that it was extremely easy to run 
down in a few days before the wind from either of the settlements 
to the islands which lay more to the leeward, but that it was a 
course of great delay and difiiculty, again to beat up against the 
wind from the leeward islands lo the Spanish Main; and assuming 
that the vessel was still intended to go to the Spanish Main or 7V»- 
nidadj or some other of the settlements or islands to windward, it 
would be a deviation to run down the wind to Martini^ or St. 
Thamais first, and then to beat up to windward afterwards, inas- 
much as, although a liberty was given of touching and trading at 
all the islands^ St. Domingo and Jamaica alone excepted, yet that 
liberty must be exercised by touching at those ports which the ship 
meaat to touch at, in the same successive order in which the severf^ 
places occurred in the usual and natural course of the voyage^ 
without going backwards and forwards. It was in evidence, that 
it was not usual to go to TVinidad in order to go to the Spanish 
Main: thit a vessel might have made Trinidad from the Spanish 
Main in two nights, but that in beating up from that island to 
Demerara on the Spanish Main^ a month might possibly be con- 
.Bumed: that Demerara therefore was in the way to Trinidad^ and 
.also to Martinique s for an experienced seaman said, that if he 
were going to Demerara and Martinique^ he should go to Deme* 
rara first: that St. Domingo and Jamaica would be out of the way 
tq.the Spanish Main. Mansfiddj C. J. was of opinion that onder L ^^ 1 
, j&ifiae pgcnwiytnc^ mi, considerii^ the. extensive li]tierty given 
8 * * by 
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ilMf* by the polkjr, the plaintiff might take the islands and settlements 

' .. id the order most convenient for himseli^ and was warranted in 

j^^jlJ^ punning this coarse; and the special jnrjr found a verdict for the 

If. phifaitifr. 

^^^tfoum VdMg^mh Seijt. in Easter term had obtained a rule tnti to set 
iside the verdict and have a new trial, upon the ground that as 
Ibis pelicjr did not contain the words << backwards and forwards,'* 
the i^p taking a homeward direction, before she had reached her 
ultimate port of discharge, en her outward voyage^ was a devia- 
tion according to the cases of Lavabre v. Wilson^ 1 Doug. 284. 
and Ho^ T. Horner^ I Marshal on Insurances^ 191. He ob<* 
Mrv€id that Si. Domingo and Jamaica^ the excepted islands, were 
ttt the direct course of the voyage firom England to the Spanish 
jtfem, which greatly strengtfiened the inference that the liberQr 
lM(bs to call litlhe islands only in the order in which they occurred 
In the course of the voyage. 

Shepherd and Bsstf Serjts. in this term shewed cause. This ves- 
sd'Was travelling completely within the protection of the policy, 
iHlicfa gave her liberty to go to all ports in the Spanish Main, and 
tli inlands eiu^t St. Domingo and Jamaica. The trade winds 
* wtucb prevail in those seas, effect, that a person who should first 
go to the northernmost island, and thence to the southward ^ would 
be as many months in performing the voyage, as he would be days 
if he first went to the southermost point. Demerara was a port 
permitted by the policy, for though it is not a part of the Spanish 
'Main^ which lies only between Vera Crux and the Oronokoy it is one 
of the settlement^ (intending British settlements,) mentioned in 
the policyt of which there are but three, Demerara^ JBerbice^ and 
"^ '' Surinam. The terms of the policy are very large and peculiar: it 
joints outiio successive order in which the several ports are to 
be approadied. [Mans/tM^ C. J. It seems to resemble the East 
India policies, which have the words backwards and forwards.] 
If the plaintiff had a right to go at all to Demeraray he had a right 
to take that and the islands in the same relative order in which all 
ships take them; and incontestably the best couri»e a sailor can 
take, is, to go to the southermost point of the voyage first, and then 
to run down to wmdward . and this is the course which occasions 
the least risk to the underwriters; but this policy in truth entitles 
the plaintiff to visit the several ports and islands in whatever 
order of succession he prefers. 

Cbckett and VaughaUi Serjts. in support of the rule. The plaintiff 
nniit esBttdse the liberty of calling at all these several poru and 

islands, 
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islands, by calUiig at them in the course of the voyage insured, tSlO; 

Which is fh)m London to Trinidad and the Spanish Main, The . 

defendant does not complain of the ship going to Demmrara^ but a^ibaoGM 
the deviation began from her leaving Demerara^ whence she ran . «b 
down to Martinique and St. Thomas's. If from Demerara she had •™^''** 
ran home, the underwriters would have had no cause to complain, 
because the sooner tiie outward voyage is determined, the better; 
but if she turned about at Demerara^ without proceeding to the 
Spanish Main, she can afterwards call only at ports which lie in 
the homeward course of the prescribed voyage. It was in evi- 
dence^ that for a ship leeLYmg Demerara to go to Martinique, would 
be entirely out of her course from Demerara to the Spanish Mam. 
Being at Demerara, she should have steered by Tobago for the 
Spanish Main. {^Lamrenee, J. What say you to the exception of 
St. D u m lngu and Jamaica F Could it be said that they are in the 
course of the voyage? Yet a ship easily runs down from either of [ 21 ] 
those islands to the Spanish Main, which lies to leeward of them.3 
If the assured made his election to go to Demerara, he thereby 
abandoned those parts of the voyage which he luid liberty to take 
b his course to Demerara; he might have taken St. Thomas, the 
Virgin islands, where the ship was lost, and Martinique, in th^ 
geographical order in going out, and it would have been no devia- 
tion, but he takes them after leaving Demerara in the homeward 
course, and then goes out to the Spanish Main again. Besides the 
cases of Lavabre v. Wilson, and Hogg v. Homer i it was held in 6 
Term Hep. 53 1 . Beatson v. tiawarth, on a policy at and from Fisher^ 
ram tc Gottenhurgh, and back to Leith and Cockenzie, that although 
Coctenzie was a bad harbour and Leith a secure one, and by dis- 
charging goods at Leith, the vessel would be lighter and less endan- 
gered in entering Cockenzie, yet as Cockenzie lay the nearest in the 
course of the voyage, it was a deviation to touch at Leith first, and 
thence go to Cockenzie. Marsden v. Iteid, 5 East, 672. Policy at 
and from Liverpool to Palermo, Messina, Naples, and Leghorn, 
provided the French should not be at Leghorn, the ship cleared out 
for Naples only, and it was urged there was no inception of the 
voyage insured; but as she was captured before she came to the 
. dividing point. Lord EUenhorough, C. J. held that the risk was 
^ covered, but that if she had gone to more than one of the places 
^ named in the policy, she must have taken them in the order in 
which they were named. {Heath, J. There is something particular 
, in this policy, which has not been noticed, that the ansured might 
, end where he pleased: he might liave ooded at Trinidad, if lie 

had 
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bad pleased, or he might end at St. Thoma^^s; and it would have 
been a proper point to leave to the jury whether h^ had not 
abandoned the residue of the voyage, seeing whither he is bound, 
and having no orders for Trinidad^ nor any cargo for Trinidad. 
Lawrence^ J. The defendant's best argument is to. contend 
the voyage was over, and that the ship was lost, not on her out- 
ward voyage, but on her homeward voyage, which was not in- 
sured by this policy.] 

Cur. adv, vtdt. 
On the following day the opinion of the Court was de- 
livered by 

Makspield, C. J. The ship having got to Demeraraf she 
ceems to have given up all idea of going to the Spanish Main s 
■ &r she is going to Martinique^ and the captain had no instruc- 
.tions for Trinidad^ either from England or Demerara i and the 
' touching at Martinique seems, as far as I can judge, quite in- 
consistent with the prosecution of the voyage to Trinidad or the 
Spanish Main. The ship thence goes to St. Thomas^ probably 
,for a conmiercial purpose, but it is quite out of the voyage to 
. Trinidad: and it seems also out of the voyage to the Spanish 
. Main. At the trial the defendant was not so well prepared for 
.trial as might be, for reasons of surprise which he has assigned: 
the assured contended at trral that he had a right to go to St. 
Thomais first, and then to Trinidad^ as within the liberty; and I 
directed the jury accordingly : so that it has never been left dis* 
. tinctly to the jury, whether the ship was in her voyage to Trini^ 
dad at the time of her loss ; and though at the trial I was struck 
.with the largeness of these words, as giving liberty to the ship 
. to go any where she pleases, to any island, in any course, it 
must be confined to the voyage insured, that is, to some port in 
'• the course of the voyage to Trinidad and the Spanish Main g 
otherwise I do not see where the voyage is to end : they might 
make it last two years, by going to every West India island, ex* 
cept St. Domingo and Jamaica: and the larger the words are, 
the more necessary is this construction, else the ship might trade 
and barter without any termination; it is therefore very fit there 
should be a new trial in this jcause, not waiting for another cause 
to be tried; and as it was not tried owing to my misunderstand- 
ing of the policy, it must be without costs. Lavabre v. JVUsbn 
is very strongs and the case of Hogg v. Horner^ in Marshal, is 
^prodigiously strongs for the number of ports in Portugal being 
very «maU, an4 the »t«m oi ^ jMMt Aqt^ tbere is the less 
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nto&mity for the restriction of taking it in the course of the 1810. 

Toyige from London to Portugal: but for these reasons we think ' 

tUs liberty must be restricted to places to be taken in the course and 5^otSr 
of the Toyagtt from London to Trinidad and the Spanish Main, v. 

and that there must be a new trial. «£khou8b. 



Rule absolute.' 



Morris v. Edoikgton. [ ^^ ] 

June 27. 

f^HIS was an action brought by the tenant, against his lessor No waj, or 

upon the covenant in a lease for quiet enjoyment, and mcnt,*can"iub- 

eharging the defendant with having obstructed a way thereby ^. '" **"** ^ 

demised. The defendant, by his lease, demised all that part of an unity of 

sU those messuages or tenements and premises called the Bear ^'*'^*^'^ 

mid Bagged Staff in the north-east corner of West SmitJifield, i«»or, having 

ntoate on the west side of the gateway or entrance to the pre- ^j^'^^Th^ 



\l and also so much of the said messuaire as extends over <>wn •djoining 

- It ,. . . , »*D<* dunng bis 

tae gateway, and the room or apartment adjommg to the gate- own occopa- 
wy on the east side thereof, then lately used as a kitchen to the p^mi^^iut 
said messuage, but then converted into a tap-room, and the cellar ^^ v«y« «p- 
below the same; together with full ingress, egress, and regress unless k°be 
out of and into the yard of the lessor, lying beyond the said Jj^" |* •^** 
gateway, at all seasonable times of the day, with horses and there wu 
cartsy for depositing porter, wine, and liquors in the cellars, |^^rJ|^^„t 
and taking away the casks, [this was not the right of way which ^ *^*> ^^* 
was charged to have been obstructed,] and all other ways and words'o/the^ 
easements to the said demised premises belonging and apper- 5^^^^^*^ 
tainii^ Except and reserved to 5. Tbomer, (the ground land- that be meant 
k)id,) and to the defendant, all other premises not thereby par- ^""r^^S^^* 
ticuho^y demised, and also reserving the said gateway or en- and they shall 
trance^ and the yard, and the warehouse then lately erected hrmiscaii'** 
over the same^ occupied by PaWwrpe^ subject to the right of then appuru- 
way and passage aforesaid, and all the buildings on the east and Marufieid^CJ. 
north sides thereof! The defendant pleaded, first, that he An action oa 

■^ the coYenant 

for quiet enjoy* 
nent nay be tnaintaioed lor the disturbance of a way of necessity. /Vr Mansfitld, C. J. 
WhetlMr A tray of neeeisity shall be the way most confenient to the lessee ? Semb. ace. per Mant* 
ftU.C.J. 

A teate deoiiMd a nesMage, consisting of two parts, separated by intervening resenred land, sub- 
js(t«d oaly to a specific right of way for the lesset to a third building for a specilic purpose, which 
itKrfatioo, strictly interpreted, would preclude him from all access to the one part, which was ac- 
eiHMe only by atg stipf the l et en red land, in one of two directions, the one by entering it from the 
ii|iiit of tjie d«aaitc4 p u mise e; the other, and far tbe more convenient, by entering it from a pub- 
le ilfMi; hdd tksl ilie IcMea waa aiititlad to a way acroa the reaenre^ i^od from the public street 
liliMtpart. 

yoL.111. C Bjj^flfered 



Morris 
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1810. fliiffered to enjoy: secondly, that he dW not obstrnct. l^M 
the trial of this cause, at the sittings after Hilary term laiO, 
at Qtdldhally before Mansfield^ C. J., it appeared in etidenee 
Edgington that the yard and warehouse reserved in the lease were used by 
common carriers, who unloaded their waggons and deposited 
valuable goods there : that the approach thereto was through 
the reserved gateway, and thence forward ; and that the most 
obvious and usual approach to the tap-room from the public 
street was through the same gateway, upon entering which the 
door of the tap-room was seen on the eastern side of it, with a 
finger-board fixed up, which had been placed there while the 
lessor occupied the premises, pointing and drrecting ** te the 
tap*room/* That for the security of the carrier's goods de- 
posited in the yard, the defendiE^t caused the great gates of the 
gateway or entrance, which abut upon the public street, to be 
closed every night between six and seven o'clock, and refused 
after that time to open them ft>r the admission of persons fre- 
quenting the tap-room. The plaintiff himself had formerly 
kept this public-house, and converted the kitchen to a tap-roora, 
and while he kept it himselfj and until, and at the time of 
making this demise, the access allowed for customers to the tap- 
room was the obvious aAd public one of entering firom the 
public street through the gateway mentioned in the lease, which 
at that time was not accustomed to be closed till ten or eleven 
at night. It was proved that on the western side of the gate- 
way was a coffee->room, having a door in firont, opening to the 
[ 26 ] public street, for persons frequenting it to enter ; and commu- 
nicating with the residue of the demised messui^e by a door on 
the back part of the coffee-room, the coffee-room communicated 
with one end of a passage which ran behind it, and the other end 
ivhereof communicated with the reserved gateway; being the 
passage through which dinners were conveyed from the tap- 
room, while it was the kitchen, to the cofiee-room, and through 
which liquors fix)m the tap-room were still brought thither ; so 
that when the great gates were closed, persons migliyfc enter the 
coffee-room firom the street, go through it into tlyls. passage, 
. and along this passage into the gateway, and crossingf the gate- 
way, would find themselves in the tap-room ; but this approach 
to the tap-room being less public and obvious, invited fewer 
customers at night after the great gates w^e shut, and the 
plaintiff had in consequence ej^perienced a loss in his trade. 
The defendant contended, that die exceptions in the lease pva^ 
' '^ ehided 
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cfaded the plain tiff iVom a&ing any right of way, except the 1810. 

fight of »'ay to the ceUar through the gateway with liquors^ 

^riiich was expressly grunted to bim, and the right to enter the 

ikmiied premises through the public door of the cofiee«rooin, EixsLNoxoiSL 

ipd from thence to go by a way of necessity from the western 

ffKt of the meisuage across the reserved gateway to the tap- 

mnmiz lor the plaintiff it was contended, that he was entitled 

Im hmwm access to the tap-room from the street througli tlie 

gAfceway al all times, and the jury found a verdict for the 

plaiiUiff* 

Shepherd^ Beijt., in Easter term, moved for a rule nisi to set 
Mde the verdict and have a new trial, upon the ground that it 
fppeared by the evidence, that no such way was demised ^ the 
fmy which was proved to be obstructed. The lease, granting 
only one apecific right of way up the gateway for certain spe<- 
cific purposes, and reserving the soil of the gateway itself, sub- 
|sct to the right so expressly granted, evidently disaffirmed the [ 27 ] 
auitence of any other right of way over that soil, than the way 
■qprwaed, for espressio unius est exclusio alterius; and the 
keaiit could uot claim it as a way appurtenant, inasmuch as a 
ksfor cannot have an easement appurtenant to be exercised ia 
Us flnm land, and consequently cannot demise any, eo nomina: 
hut even if he could, this express definition of what ways shall 
km granted and pi|sa thereby, over^-rides and curtails the eSset 
jd lb* general words. He had a way to his tapnroom through 
•^ other piremkes, therefore he was not entitled to this |is a way 
af nacesii^ The Court granted a rule nisi, 
: Zjem aod BeM, Serjts., in this term shewed cause. They 
ffpntend^ that every species of enjoyment of the premises which 
Jtfae le«or used before the lease, would pass by thv words be- 
longing and appertaining; they are equivalent to demise, tarn 
'4mpi0 msdo as the lessor before held the premises. [Heath md 
CSbnnfcv, Js. Where that is intended, is it not usual to express 
ft by die phrase <^ therewith used ?" J The li^sor left in thp 
gateway a finger-board, directing <* to the tap-room :" so that 
W he did 4iot mean to pass this way, be was practising 9 fraud 
npon the plaintiff. Archer v. Bennett^ 1 Lev. ISl. Where one 
•seiaed of two mills for grinding oatmeal, and part of a close, 
-en which waa a kiln for drying the eats, sold the mills, cum 
)fer§ineniiin W^ham^ J. held, that the kihi mif^t pase as 
'^^fut c§ the miib. And by the grant of a messuage, oondoiti 
wAivntifrpV^ Wd in the ▼clidor'a kuid^ "wtt pen as paroal, 

C 8 although 



f7 CASES IN TRINITY TERM, 

1810. although they are remote. Nicholas v. Chamberlayne^ Cro, Jac* 

' 121. ace. And that, though upon the sale of the house, the 

^/^" land be excepted, or upon sale of the land, the house be ex- 
Edgington. cepted; and the conduit and water-pipes pass with the house, 
because it Is necessary and quasi appendant thereto. Gennings 
[ 28 1 ^' ^^^9 ^^^' ^^^* ^^^* Land may be appertaining to a house, 
as well in the King's case as of a common person, where it hatl^ 
been let and occupied for a convenient time. The reservation 
in the lease and the special grant prove nothing, for th^ broad 
door of the cellar, through which only the butts of liquor could 
be conveyed, was in the yard reserved, beyond the gateway, so 
that a special grant might be necessary to give him an extraor« 
dinary mode <^ access to that door ; but it does not therefore 
follow, that the expression of that special and particular way 
over the soil of the gateway, excludes this, to which the plain- 
tiff is entitled as one of the ordinary and necessary ways of ap- 
proach belonging to the premises. [Laivrence^ J. Does not 
the defendant's argument extend equally to preclude the access 
from the coffee-room and the residue of the messuage to tbt 
tap-room ? Both approaches, being across the gateway, would 
be equally cut off. Manfjleldj C. J. What is the meaning of 
the word necessary in this case? It is possible to get to the 
t^room another way, through the coffee-room; but if it 
means necessary for the most convenient enjojrment of the tap- 
room, the one way is as necessary as the other. Lawrence^ J. 
The way granted for liquors is a way through the reserved pri- 
vate yard, and the grant says nothing about a way through the 
gateway.] It is^ therefore unnecessary to labour the point, that 
this way is not excluded by the expression of the other way ; 
and this way, inasmuch as it was before used by the lessor, 
passed to the plaintiff. This case is very distinguishable from 
CUmetUs v. Lambert^ ante^ i. 205. A way is not like common : 
the one is a frqfit apprendre^ the oth^ merely an easem^it. 
{JLav^rence^ J. In strictness of law, both are extinguished by 
unity of possession.] 

iS%<pA#r^ in support of ^is iiikt There is no distinction b^ 
twecn common and way in this r^pect; both must be claimed 
either by prescription or grant. . The question upon these issui^ 
[ S9 ] ifl» whether the defencjant has interrupted the plaintiff in tl^ 
exercise of any right which w^ demi^ejl to him, either as ap- 
purtenant, or as especially granted by this leasee. If the words 
therewith used. had been inserted here^ ways extinguished by 

unity 
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unity of poisession would have been thereby rerived and would . 1810. 
Clements y,^ Lambert is directly in point : the words << be- 
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longing and appertaining^' were there employed^ which were ^, 

insufficient, and it was held that if the deeds had contained the Epoingtok. 
words^' therewith used/' it would have sufficed. This way was 
in like manner used and enjoyed at the time of the demise, as 
that comthon was, but it was not a way appurtenant or belongs 
ing, because it was over the land of the same owner. Archer 
T. Bennett does not apply, for the question was there made, 
wliether the kiln could pass as appurtenant to the mill, and it 
WIS held it could not, for that land could not be appurtenant to 
land, though it might pass as parcel. It is not necessaiy to in- 
quire, whether the (pinion of Wyndham^ J. was sound law, but 
it is not applicable here. Bradskcnv y. Eyre, Cro. EL 570. and 
Warledg v. KingmeU^ 2 Anderson, 168. S. C. Cro. EL 794. are 
according. [Mansfield, C. J. What right of way to the tap- 
room had the plaintiff, if he had not the Way contended for?] 
It does not necessarily follow that any way was expressly de- 
mised ; and if none was demised, the law would give the plain- 
tiff a way of necessity; but he could not upon these issues re- 
cover for obstructing a way of necessity. Upon the fece of this 
lease it certainly was intended to prevent the party's having the 
same access from Smithfield to the premises \Vhich had been for- 
merly used : for there is an express demise of a way for horses 
out of and into the said yard, to convey liquor to and from the 
cellar, at all seasonable times of the day : but if the plaintiff's 
argument is right, all these words were superfluous, for he had 
all th^se privileges without any specific grant, inasmuch as the 
defendant, while he occupied the premises himself, used his [ SO ] 
cellar as well as his tap -room, and he has not more expressly 
reserved his yard than his gateway. [LMwrence, J. In order to 
get to the yard, and to use the right of way up the yard, the 
plaintiff must first go through the gateway : yet he grants no 
right of way up the gateway, not even to go with liquors to the 
oelkr, but the right of way granted is over the yard only; and 
the other clause, which reserves the gateway, subject to the said 
right of way to the cellar, proves nothing by proving too much^ 
for it equally destroys the right of way to the tap-room fi-om 
the co0^room.] It is not necessary to dispute that; the issue 
here is, whether we have obstructed a way demised by the lease, 
whlc^h th^ defendant has not done. If the defendant obstructs 
Aie plaintiff's way of necessity, he has another remedy fay action 
. * on 
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Iftld. . <m the ea^^ it is net by kn acdcm oh Aiis covtoant. And h- 

-'— do«k iHit foUoMii^ bacftase tbd defendant » not at liberty to ob- 

^vr^ sirudt th» path which gooi across the gateway from the tap^^ 

E^GiNGto^* rt>bm to the coffee-room, that he therefore may not obstroct th^ 

access irom Smitkfieli to the tftp-room. The defardunt, there^ 

fbre, 11 entitled to a new trial. 

- MAM8Fi£LDy C* J. The case certainly has admitted of sdml^ 
curious argament, and very well bottomed in the crtse of Clttnent^ 
V. Lambert ; and no doubt a right of way, like a right of com- 
ilion, must be claimed as appurtenant;, and if either hath been 
extinguished by unity of possession, it will no longer pass by the 
Bame of appurtenant : but there is a wide difference bcti^ccn A 
Itsase or a grant with easements over other foreign land, and a 
^ant where the easements are in the lessor's land. All deeds 
are to be most strongly taken against the maker ; and all deedfe 
and writings are to be taken secundum suhjectam matetiam. 
Now what is the case hefe? There is no way that We hear of, 
[ 31 ] at all, belonging to these prefnises^ except the way over the land 
in question. Now, tfS we hear of no other ways, and as it is im- 
possible that these parties, who are(fl() supposed necessarily t<> 
understand the law, could suppose these ways were ways appur- 
tenant: they therefore meant them, being the only subsisting 
ways, by the improper name of ways appurtenant. I say nothing 
of what is a way of necessity; I know not how it has been 
expoundedv but it would not be a great stretch to call that a 
necessary way, without which the most convenient and reason- 
able mode of enjoying the premises could not be had. Th6A 
what are the circumstances of this case? thirst, it is much mof^ 
cfimvenient for any one to go to the tap-room through the 
gateway than through the coffee-room. And it is much m6)*e 
convenient to carry out beer through the gateway than through 
the coiIee-nx)ni. Can it then be doubted that the intent was to 
give the same use of the way over the gateway, as tfce lessor 
before used to have? An argument has been built on the re^ei*- 
nation of the gateway and yard, Subject to tlie right of way with 
earriages and liquors to the cellar: but that is a particular sort of 
.Way, and has no connexion or reference at all with thi^ Wj£^ 
^ contended for, or the use of the tap^room. It is said, if this wtis 

(fl) Scd vide, the doctrine of P'oughan^ C. J. that it is not necessary the lessor 
and lessee should understand what are covenants in law, Hayes v. Bickerstmfft^ 
Ydug. IdG.; cited with approbati6n by the Master of the Rolls in Fitzgerald 
. ' t; fihuMergi Fit%. f 1>. 

a necessary 
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-m nmsmmry way, it could not pass by this deed ; tbat I do not 1810. 

M all Qoder^taDd: if there be any right of way at all, it must 

pass under this lease, under which the plaintiff holds the pre- ^^^^ 
mises. The argument founded on the expression of the special Edgington. 
right of way goes too far; for if it deprives the plaintiff of this 
way, it deprives him of all ways to the tap-room. This does not 
at all break in upon or affect the authority of Clements v. Lambert^ 
and the other cases, on which it is held that easements are 
extinguished by unity of possession. 

Lawbencb, J. Your argument derived from the express [ 32 1 
grant oi the right of way to the cellar do^ not stand on good 
foundation : if that had not been granted especially, a general 
fight of passage through the yard to and from the cellar for all 
purposes might have passed, not only to and from West Smith- 
fdd^ but to and from other places; so that it was for the lessor's 
interest that a special grant was introduced as a restriction. 

Rule discharged. 



Hurst v. Holding, Jun€%i. 

npHIS was an action for money lent, and upon an account a broker pur- 
"*• stated. Upon the trial of the cause at the GiflfWAirf/ sittings ^^"«'.8^J» on 

^ #-, » 1 1. commission at a 

after Hilar t^ term 1810| before Mansfield^ C. J.| the proof was, month's credit, 
that the defendant, who resided at Liverpool, having written to on'^thcm! lid" 

the plaintiff on the 7th of Febrtuiry to purchase him S3 bam of »tnistiumto 
1 ^ « .1. I .J i- X- • theplareof the 

damaged Surat cottons at 23a. per lb., to be paid tor m one purchaser's 

month, with the usual East India Company's allowance; the "bode consign- 

' r .^ ^ ed to bis owa 

plaintiff, on the ninth, bought cottons for less than the prioe order: The 
named, to be paid for in one month ; and at the time of the sale ^j^^^J,! of"fhe 
paid 87/. l^^s. for custom-jiouse duties, and 61/, more, as the 9^rch^t*% 
allowance to ihe Bast India Company, and, on the 11th, sa^t the broker to 
the cottons to the Axe Inn in Aldermanbury, to be forwarded by J^j^f Ihc^t 
the Paddington Canal to Liverpool^ but with instructions to de- till the month's 
liver them to the plaintiff's order. They were forwarded on the ^l LdtTtenl 
18th from the Axe. Whitley, who had sold the cottons, afler- d^r them to the 

^ buyer on pay- 

Wards hearing rumours disadvanU^eous to the credit of the [ 33 ] 

defendant, applied to the plaintiff to stop the cottons, who, in mentofthe 

» . ,. .1 ^ ¥ ^1. ^ P"<^» where- 

consequence, on the 27th, gave directions at the Axe Inn that upon they are ^ 
tbe cottons should not be delivered to the defendant otherwise [^^»["^; ^^J^ 
than upon payment of &e price. The person who received this can neither re- 

1 * . . » . • !• 1 xL — cover the price, 

«raer wrote to bis agent m Lroerpool accordingly on tbe same duties, or com- 
dsy, Md fhe geods did liot arrive in Liverpool ull the 10th of ^^^{^^ " 

Marchj money paid. 



HUBST 
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1810. Marchf when the moiith'B credit was expired. The carriers at 
Liverpool^ by the plaintiff 's direction, upon the day after th^ 
aniyal, toidered the cottons to the defendant, upon payment of 
HoLDHfa the money, bat he refused to accept them or pay for them: upon 
which the plaintiff, who had in the mean time on the 11th of 
Manh paid Whitley 407/. l^s. ^d. for the price of the cottons, 
by the same agent sold them on the 19th of May by auction at 
Liverpooly for the account of the defendant. It was in evidence, 
that the plaintiff was in the practice of buying cottons, as broker, 
for the defendant ; and it was alleged that his usual course of 
dealing* was to send them to the Axe in Jldemrnnbunf^ to be 
forwarded. to Liverpool to be delivered to his own order. This 
action was brought to recover the price of the cottons, which the 
plaintiff had paid to Whitley; the duties he had paid at the cus- 
tom-house; the allowances he had paid to the East India Com- 
pany ; and his own commission for purchasing them. Mansfield^ 
C. J. thought he was not entitled to recover either; and the jury, 
under his direction, found a verdict for the defendant, with 
liberty to move to enter a verdict for the plaintiff for 87/. 125. the 
amount of the duties paid at the custbm-house, if the Court 
should be of opinion that he was entitled to recover that sum. 
Vatigkafiy Seijt in Easter term moved, as well upon the point 
[ S4 ] reserved, as upon the ground that the. plaintiff was entitled to 
recover the commission, which he had earned by making the 
purchase, at a time anterior to any misconduct in himself, and 
which he could not forfeit by what happened afterwards. 

Shepherd and Bestf Serjts., on this day, shewed cause against 
the rule on both grounds : the goods being bought at a month's 
credit, the purchaser is entitled to insist upon their being 
delivered in the ordinary course of trade; but contrary thereto, 
the goods are detained by the plaintiff's procurement until the 
month is expired, and are directed to be tliea delivered only 
upon payment of the price. The broker is not entitled to hin 
commission unless he does his duty, which he violates by stop- 
ping the goods from coming to his employer's hands. If Whitley ^ 
of himself^ without the aid of the plaintiff, had stopped the 
cottons, the plaintiff might have recovered; but, under the 
present circumstances, if he were agent for both parties, yet if 
he forwarded the interests of the one, by sacrificing those of the 
other, he is not entitled to recover commission against the latter. 
The same reason prevents bis recovering the dilty, for if he wcare 
entitled to recover it f^gainst.the defendant, h^ would receive it 
; * twice 
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twice mrer; for he » already repaid tbe dutiesy tnasmnch as he 1810. 

kaa sold. the goods increased in value by the amount of the 

duties -paid^ and has received the price, and therein the amount 

of the duties, from the last purdiaser. Even if the drfendant, HoLDOia. 

aod not the plaintifi^ had prevented the bargain being com* 

pletedy the plaintiff could not have recovered commission, which 

is not due till the completion of the contract; though he might 

have maintained an action against the defendant for preventing 

him, as brdteri from oompletmg a purchase upon which he 

would iiave been entitled to commission. 

Vaughan in support of his rule. The plaintiff pays the sums [ 35 ] 
of 87/. 12j. for the duties, and 61/. for allowances to the East 
India Company on the 10th of February^ upon the taking the 
goods from the India^Aouse, in the due discharge of his duty, in 
porsuaace ^of the instructions given him on the 7th. He was 
bound to pay these sums; for he could not otherwise get the 
cottons out of the warehouse. He was on that day therefore 
entitled to be repaid these sums; it was a vested right. On the 
iitb be delivered the goods at the Axe^ which was a delivery to 
the defendant, whence they are forwarded on the 18th; and 
although on the 27th the plaintiff gives directions at the Aae 
that the goods shall not be forwarded, yet they were then out of 
the power of the carriers there, and the order was inoperative. 
No action could be maintained against the plaintiff for miscon* 
iluct; but if any could, yet that would not vacate his right to 
recover these debts already incurred; and as it is not the course 
of trade for brokers to charge interest on the sums they advance, 
his only compensation for these advances is in the shape of the 
commission, which is therefore due. It was not in proof that 
tbe goods were stopped in consequence of the imprudent order 
given on the 27th, and fraud is not to be inferred. 

Mamspielo, C. J. I do not know that the plaintiff is en- 
titled even to the duties, though it may be a very hard case. 
For what is the case ? The plaintiff buys cottons according to 
his ioatructious, and sends them, and by some accident they do 
not set out till the 18th. It is in evidence that they were stopped 
on the canal, the plaintiff says, by the seller; but if so, the seller 
could have known where to stop them only by communication 
.with the plaintiff: when they arrive and are offered to die 
defendant he will not take them^ the price had thai fidl^i. The 
plaintiff writes on the 27th« the price of the goods not then being [ 86 ] 
payable^ to stc^ them, unless upon payment of the money. I 
have no note of any evidence that Uie plaintiff had previously 

sent 
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16 M. Hint td Liverpool odier goods directed to his own order. Oft 
"T"; the 11th the plaintifP pays vduotarilj for the goods, not ih 
9. consequence of any direction from the defendant So long aft^r 

HdLDoM. a^the 19th of May^ the plaintiff himself takes the goods ahd 
sdk them. If he did it out of honor to save the defendant's 
credit, the utmost he oould do would be, on paying Whitley^ to 
be permitted to sue the defendant in Whitle^% name for the 
(Krice 6f the godds. Instead of that he pays the money, and en- 
deavours, in a short way, to recover for money paid. Having 
himself taken possession of the goods, what right has he to 
charge the commission ? As for the duties, he is paid them in 
tiie increased price of goods which he receives. 

Heath, J. The difficulties under which the plainUiBT labours, 
he has brought on himself by deserting his duty as^ broken 

Lawrence, J. Il was admitted by the plaintiff's counsel, 
ihat if, through the misconduct of the plaintiff the defendant 
does not get the goods, the defendant ia not bound to pay for 
them* Now, as &r as the evidence goes, it appears that the 
goods arrived on the 10th of March: that on the 11th the 
^iiitiff took to the goods, and afterwards sold them. There is 
^erefbre every reason to believe that the non-delivery was 
Occasioned by the act of the broker himself. 

Cham BR£, J. Certainly there, was no delay in making the 
purchase; but the delivery at the Axe is not a delivery to the 
defendant; because the plaintiff sends them to be delivered to his 
[ 37 ] own order, and before their arrival at Liverpool he sends orders 
that they diaUnot be deUvered to the defendant till the time of 
credit is up : having then taken the goods, how can he possibly 
trdeoVer either fbr commission or for the money paid in his own 
wrong for the goods? 

Rule discharged. 



Jufu^i. Lynch and Jokes v. Hamilton. 

An insurer is flpHIS was an action brought upon two policies of insurance 
munica^tottie rffectcd by the plaintiff Jones^ who was an insuranoe- 

uodcrvrriten 

any intelligence be has, which may affect his choice whether he will insure at all, and at what 

premium he will ioaure. 

Whether in Mt troe or fiilae. 

If a ship is adwrlised Id be in danger, and tbei insurer effects a pelig|r on ship or ships, knowing that 
the ship in danger is one <tf tbem, wttiiont^statiiig the ships* names, ttlis is a concealment which anroi^s 
tbe policy. 

AiUiougb the>uiiKHir was false. 

If an insurer vfieots a policy on ship or slrips, Imowing their names, but not communicatlif^ them, 
s§mhle that the policy is voidj sueh«n insupanee being tantamount, to a represfBtation that he dqes 
net know by wbiit «li!]^ tbe s;oCNlft wxU COM. 

broker, 
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Imker^ liir WmnAf and liis pirtfi^ the fAmnilW lAfneh. Hit 
dfft fTolrcjr bc9re date on live 17tli of Septuflber^ knd the second 
en tlitr C6th of Kaoethber 1808. The irisuratice in bolb wa^ 
<* at af)d from all or anr of the Canary islands (o Londtm^ witli 
k«te t6 clirrj simulated papers, and the King^s licence, upon 
any kind df gdods or merchandise* on board the good ship bf 
fessel, say sliip or ships," valued, and declared to be **on goodir 
is interest might appear, at ten guineas pei- centy to return 
flif^ per chit, for licence or arrival." The plaintiffs declared 
the insurance to attach on goods laden oti board the Friendships 
ibifia Margaret^ and President. The declaration aVel-red thai 
the plaintiff was interested to the amount of all the money ]n<i 
lured; and further staled that the President ii^aB captured on 
the 18lh of ffovemher^ and that an arc^rage lo^s was sustained 
upon the goods on board the Friendship by perils of the seas. 
The latter loss was paid info Court. 

Upon the trial of this cause at the GuiUhdU sittings after la^ 

Hilarp tertn before Mansfield^ C. J., it appeared that the ptain^ 

tiW Janes had, in August 1808, effected a policy on goods hf 

the Anna Margaret^ by which ship ht expected theih td coOH^ 

but in cotiseqiiefice of instructions frorti Lffrich^ who ^h% theh M; 

Tenerijffe^ stating that the goods would be sent holne fh ship or 

drips, that policy was cancelled, dnd the policy of the 17th 

September was efflx-ted. Lynch shipped this adventure on board 

the Friendship^ President^ and Anna Margaret i afnd himself 

returned .to England by the Anna Margartt^ which sailed bcforte 

the President. Finding, on his arrival, that the policies tb^ 

Reefed fell short by 4000/. of the whole amount of his inter^t, 

kc caused Jone^ to effect the policy 6f tTie 26th of Kovefnb&h. 

The fallowing paper was posted up in a conspicuous p&ft 6( 

U(yd^% coffee-house on the 22d of November^ and continued 

there till tixe time of effecting tbe policy. " The Homtrdy 

" Marsh master, arrived off^ Dctwt, from Teneriffe. Off^ the 

" 'SahageSf on tbe 27th day of October^ being one day's sail 

* Item LdHcerdHd, she fell in with t*ie Pr^stdeht, Oltdfigs ihas- 

■» tfer: she observed the Pr^iderti xittit on the larboard bbW : 

" shfe ftppear^ labouring much, and to be very leaky and deep 

^ \hdmJ* Janes at that time knew the President to be a ship 

''%t kkMLt6 of wbicli part 6f the goods insured was ladeti, ^nd 

hA tile \A\h of ladmg in his posdessioA. He did not cotnittilM- 

tkte t6 Ae ufhde^writc* this circtrtustahce, nor the lefter, ^iMA 

intt pMtd iipi iMhi irbtdi he Imd Mini', but the fetter #ft8 

notorious^ 



L¥flO# 
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1810. notoriousi and the defendant bad equal opportunities with him«^ 
self of seeing it. Owings^ the captain, being calledi proved, 
that on the 18th o( November his ship the President was cap- 
HAMH'TOir. tnred by a French privateer at the back of the Isle of Wighf^ 
being then perfectly in good time : that on the 27th of October^ 
r 39 ] when he saw the Howard^ Marsh roaster, the President was in 
good order, perfectly sea-worthy, and neither leaky nor deeply 
kden, and that he had no communication whatever with the 
Htracard. Shepherd^ Seijt., for the defendant, contended that 
the plaintiff could not recover upon this second policy, for that 
he ought to have communicated to the underwriter both this 
paper and the fact that the President was covered by the policy; 
and urged that the concealment of either of these circumstances 
would avoid the contract. One of the jury raised the question 
whether a policy could legally be effected on ship or ships, with- 
out naming them, if they were then known to the insurer ; tb 
which his Lordship answered, that it had never yet been decided 
that a policy was void on that ground alooe : but he left it tb 
the jury whether the inteUigence contained in the letter was not 
n^terial to be communicated to the underwriter; and whether 
that communication had been made. The jury found a verdict 
for the defendant. 

Vaughany Serjt. in Easter term obtained a rule nisi to set 
aside this verdict and to enter a verdict for the plaintiff, or have 
a new trial. [Mansfield^ C. J., upon the motion for the rule, 
observed that there was no evidence or suspicion of actual fraud 
in this case: but the jury were of opinion that if a man knew 
by what ships his goods were coming, it was fraudulent to in- 
sure on ship or ships; and the reason is obvious, for if the Pre- 
sident had arrived safe, and another ship had been lost, the 
plaintiff would have applied his policy on ship or ships to the 
-vessel lost. Lawrence^ J. thought it worthy of consideration 
whether, when a person insures on ship or ships, it is not equi- 
valent to a representation that he does not know the ships, and 
if he does know them, whether it may be deemed to amount to 
[ 40 ] a misrepresentation ; for if the underwriter were not thus mis- 
led, be would inquire the state and condition of the ships.] 

Shepherd 2JiA Lens^ Serjts., in shewing cause against the rule, 
observed that, although it had never yet been decided that an 
insurer, knowing the name of the ship by which his goods are 
coming, is bound to communicate it at the time of insuring, yet 
Knee the words of this policy indicate a studicHis concealment of 

the 
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the Dame of the ship when the plaintiff had the power to disclose 1810. 
it, that was in effect a misrepresentation, for it was equivalent — 
to an assertion that the plaintiff did not know by what ship or ^^"^^^ 
ships the goods would come ; and under these circumstances it Hamilton. 
might be right to say, that the plaintiff could not insure on ship 
or ships: but the jury did not proceed merely on the ground of 
this abstract notion which they had conceived of the law, but, 
after their attention was called by his Lordship to the particular 
Implication of the law to the present case, they decided on the 
ground that an insurer is bound to inform the underwriters of all 
that be knows which can be deemed material to the subject in* 
lured ; and in this case the plaintiff possessed the intelligence 
that his ship was deep and leaky, yet he docs not communicate 
it The objection is not, in form, that he did not disclose that 
the President was deep and leaky, for the sources of that infor- 
BuOion were equally open to. both parties, but that he, having 
seen the statement of the condition of the President^ did not 
commqnicate to the underwriter that the President was one of 
the ships to be insured. If the insurance had been .effected on 
the President hj name^ and the plaintiff had been informed thft 
she was deep and leaky, it is quite clear that he ought not to 
have insured without disclosing that information ^ the. not dis- 
donng what ship the plaintiff meant to insure, is precisely the 
lime thing in its consequences as if he had specifically insured [ ^^ ] 
the ship President f and had concealed what he knew of her eon- 
ditioD : and it is immaterial whether the information be true or 
fidse. Decosta ▼. Scandrett^ 2 P. Wms. no^ where one having 
a doabtfiU account that a ship described like his was taken, in- 
nured her without informing the underwriters. Lord Macclesfield^ 
Gfaanoellor, held, that he ought to have disclosed to them what 
intelligence he had of the ship's being in danger, and which 
might induce him, at least, to fear, that it was lost, though he 
had no certain account of it; for if this had been discovered, it 
is impossible to t^ink that the insurers would have insured the 
ship at so small a premium as they had done, but either would 
aot have insured at all, or would have insisted on. a larger pre^ 
mum^ so that the concealing of this intelligence was a fraud. 
Yet, that inteDigence was doubtful. 2 Str. 1185. Seaman y. 
tonnereau^ at Guildhall : the plaintiff^s agent received a letter to 
this effect: ** On the 18th of this month I was in company with 
« the ship Datgfi at 12 in the night lost sight of her all at once: 
M the captain spoke to me the day before^ that he was leaky; 

« and 
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^ and tb« iieiit 4«^ ^f^ b^ a ^itc^i gflW This letter was boI 
eomfifiimidated to the underwriter; and akhoygh ifae ship cont^ 
niied ber voyage till the IDth, and wag then captured, Lee C. J. 
held, that the agent ouf^t to have disclosed the letter, for either 
tbe defeodant would not have underwritten, or would have in- 
sisted on a higher premium. And eaoh pa^ty ought to know all 
the eircumstances. In the ease of iVilles y. Glover^ I Ntm 
Hep, 14., the contents of a letter which stated the probable time 
of the ship's sailing, were withheld from the underwriters, and 
although that expectation was not eorrect, as the ship did uq( 
sail for a fortnight afterwards, yet the withholding the intelli- 
gence was deemed to vitiate the poliey. In a late case of Beck* 
^maite ▼. Nalgrove^ tried at QuildhGtl^ the ptaintiflT had concealed 
ftom the underwriters the fact ihat be had received a letter from 
die Cctpe of Oood Hope^ stating that there then were two or 
liiree French privateers in those aeas; and upon the ground of 
that eonceaiment he was nonsuited, and never moved for a aev 
trial. 

Vemghan and PeUj flerjts., cantrd. There are two questions 
in Ibis case : firsts whetlier tbe plaincMP js absolutely bound to 
disclose tbe name of the sbip if he happens to know it when he 
eflfects tbe policy; and secondly, whether he is bound to disclose 
every idle rumour tb«t comes to his ear. Tbe jury did not ^«o^ 
eeed on the ground fliat the eoaununipation of this letter was 
material i for when tbe plaintiff's counsel would bave argued diat 
in bis reply, ib^ stepped him ; and they decided wholly on tbe 
l^rotind that the plaintiflT, who knew the names of the vessek, 
had insiHred on ship or ships without disclosing them. There is 
ttoidilng in the terms of the -second polU^ which indicates fraud, 
#s it hBB been supposed ^ it only follows the phrase of -the former 
'pdUdes, which were ^fleeted >< cm the good ship, say efaip or 
*^ Aip^i^ long before this letter was ceeeived. It was impossible 
4bat in -this case the concealment of the ^names could be made 
>nn iastrunent of fraud, for all the 'former •policies had :been ef- 
4beted onehip or ships, and ijbiiB was only an enlargement of the 
"feme risk, and on wbatooever ship ibe lo:as might have happened, 
-stll die underwritens on nil tbe poUoies must bave contributed to 
'bear k. To insure tbe residue of tbe interest in tbe same teens 
idWfcm^lfaip was aprn^^raa rather a proof of good £i^ Tbe 
{Mrodnee was not lAiipped on board ithe President only, nor does 
.'4le ptdiflgr apply tto that ship aione^ but equally to the Jtnna 
'^Mmjfm^ mA fHmUh ip ^ m^^ wfaidi arrived sidi%^ and the 
'i other 
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cfther taitadiMd only a trifling average loes* The ease migbl be 

dtSsrenC if tbere were any pretence to say, that the concealment 

of the name of the ship was fraudulent; * but that fact has not 

been {bond by the jury, nor was it even suggested at the trial. 

It is natural to suppose that, when an underwriter subscribes a 

p(^cy on ship or ships, since the net is spread so wide as to in- 

ddde the risk upon ev^ vessel wherein any of the goods caa 

p0SMbly be laden, be will require a higher premium than when 

it IB confined to the mischances that may befal a single vessel; 

tad since the increase of pvemium compensates him for the more 

txtended risk, it is unnecessary to give him the advantages which 

reasonably enough attend an insurance efiected at a lower pro* 

iUiiin. Aa to the second point, the underwriter may prudently 

abatmn from oonunhnicating any rumours he may hear, for the 

very reason that has becB assigned as obligatory on him to difh 

ckise them, because the disclosure would increase his premiuBi* 

It may be admitted that, by the concealment, be takes the ad* 

ditioual risk on himself; if the reports are true^ the insurant 

k gone, but if they are false, die insorance stands unafiieoted. 

kk two of the oases which have been cited, there wene not meant 

nuBoors, but bets had actually happened which were never ds^ 

dosed. It is to be collected from the case of Decosi§ v. Seat^ 

irett^ that the ^ip was really captured, as it was neported* and 

:ijL being ci^itured, the plainti£^ who had taken on him this risk» 

4sst hi# insurance. In the case of Seaman v. FotmereaUf it may 

UAy be inferred that the ship was in the state desmbed, from 

Ike language of the report, which irids, <^ the ship» howevea^ 

ft condnaed her voyage, till the 19th." This case, too, is very 

^t&igmshable from that of WiUes v. GUner, tor there the ^ii^ 

tiff acconspanied his onler to make the insurance with directioos 

to conceal the expected time of sailii^. In all the decided cases 

the intelligence to be comBuinicated has been addressed to. tfa^ 

lAointiff or his i^^it, and might and ought to have been dis- 

dosed by them. Here the letter was not addressed to the plaiii- 

tiff or his i^ent ; some enemy m^t have put it up for purposes 

^jorions to the plaintiff; and at the trial it was proved that the 

'rumomr was nnfbimded. If every mmour is to be noticed, un-> 

derwfi t e i' s nnght obtain great advantages by diemselves posting 

1^ Botiees tfasil ships were in danger. Botii inslanocsof congeals 

ment^ thei^efbre, were perfectly innoc^t. {Mamfidd^ C^J. It 

certainly does not appear in wh«t lig^ liie ^my oonsidend the 

^t mi pe atmc tat of the name of the ship^ diey may have considered 

V*'' it 



C *« ) 



[**] 



Lynch 



44 CASES IN TRINITY TERM, 

1810. it in two views: first, as a wilful and fraudulent concealment;, 
secondly, as an instance of the bad consequenobs of insuring on 
ship or ships, when the ship's name was known.] 
Hamiltok. Gtr. adv. vuU. 

Mansfubld, C. J. now delivered the opinion of the Court. 
After having recapitulated the £eiets of the cases, he observed 
that, no doubt, upon established principles, a person insuring 
is bound to communicate every intelligence he has, that may 
affect the mind of the underwriter in either of these two ways : 
first, as to the point whether he will insure at all; and secondly,^ 
as to the point at what premium he will insure. Is this paper 
then a piece of intelligence of that description ? It states diat 
the President had been seen near the beginning of her voyage, 
deeply laden and leaky. In this case^ the insurance being made 
oil ship or ships, this paper would convey to all those who knew 
that the goods were on board the President^ the intelligence, that 
the vessel which was bringing the goods was deeply laden and 
leaky, but it could not convey that idea to those who knew not 
where the goods were : this paper, therefore, could not convey 
to the underwriters any knowledge that the ship insured was 
deeply laden and leaky; but it did to Jones f for he knew on board 
[ 4J ] what shi|r the goods were laden. This made the difference ia 
the state of their information ; and the withholding of the ship's 
names, kept the underwriters completely in the dark, as to any 
notice that the ship insured was deep and leaky. The questioa 
therefore is, whether the plaintiff, effecting an insurance under 
thu dbparity of condition, is entitled to recover. I cannot dis^ 
tinguish this &om the case of Sea$nan v. Fonnereau^ where a let- 
ter received, stated that the vessel insured had been seen in the 
night leaky, and had disappeared the next day; and though that 
rumour was fidse^ inasmuch as the ship kept her course, and was 
afterwards captured, it was held that, for want of that disclo*. 
sure, the underwriters were not liable. We do not now decide 
on the point, thatta parQr cannot insure on shq) or ships when 
he knows on board what ship his goods are laden, although the 
jury thought that was a proper ground for a nonsuit, but we 
dedde on the ground of the adjudged cases, applied to the cu^ 
cinastanoes of the present action, namely, that the plaintiff did 
not communicate this rumour, so prejudicial to the safe^ of tl|e 
vessel, when he himself knew it, at the same time understand- 
ings as we do^ that the mmour was groundless. 

Rule discharged* 
Hux 



IK TH£ FlRIETH YxAE OF GEORGE III. 4S 

1810. 

Hill t^. Townsend. /««* 2K. 



OHEPHERDj Serjt. hioved for a rule tliat the plaintiff in this If an awanl 

action, which, upon the trial at Coventry^ had been referred wii^^nlverthe^ 

by an order of nisiprius^ mii^ht enter up judgment pursuant to !*^^*' permit 

/ 1 i«.i . I 1 .. I t 1 • J"Ji?ni* nt to be 

tne award, upon an amdavit that the arbitrator had made such entered accord- 

an award, and had sent it the plaintifPs attorney, who was now Jj^^'^*^ ^u^^" 

dead, and that the award was not to be found among his papers contents. 

or elsewhere. The original draft of the award was annexed to [ 46 ] 
the affidavit. 

The Court granted a rule nisi; and no cause being shewn, it 
was afterwards made 

Absolute; 



Clarke v. Hoppe and Wontner, Bail of WiLsojf. June 28. 

DEST, Serjt* had on a former day obtained a rule nisi for if an action 
setting aside the proceedings in this action against the bail, ^^Te^def?.^* 
imder the following circumstances. The defendants became bail ^ant become 
for Wilson in the original action, in Michaelmas term 1808; a obt"ain hn c^rtl. 
commission of bankrupt issued against Wilson on the 26th of ffj**^^j^*"jg 
November 1808: the bankrupt obtained his certificate on the mit judgment 
20th of January 1809, not having then pleaded. The plaintiff want of^rpiea^ • 
bad applied to the commissioners to be permitted to prove his ^^}^J *Il'<^*» **>« 

J . J , ..11 II „ , . 1 plaintiffs pro- 

debt under toe commission, but they would not allow him : how- ceed against the 

ever, they allowed him to enter his claim under the commission, ^tn 'J^t^^reUcve 

and recommended to him to proceed in his action. In June tiie bail on mo- 

1809) the plaintiff signed an interlocutory judgment for want And ^emhu, 

of a plea, and had since executed a writ of inquiry, sicmed final f**^* ^^^^^^ ^^'"J** 

,"^ ^.^ T.r»o m no mode take 

judgment, sued out writs of execution, and proceeded regularly advantage of 
•ff^t the bail. li^'^nSr 

Vattghanf Serjt. on a former day in this term shewed cause. 
Wilson might have availed himself, in the original action, of 
hi9 bankruptcy and certificate by pleading it; but having neg- 
lected so to do, and having permitted all the costs of the subse- 
qopnt . proceedings to be incurred, he has lost his opportunity, 
and the bail cannot be in a better condition than their principal. [ 47 ] 
If the bail could at this , moment surrender their principfd, he 
would not be entitled to his discharge, for his relief is only under 
the act of Ji-,jGeOy 2. c. SO. s. 13. which enacts that, <^ if any 
. VpL lit/ * D " bankrupt, 
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1810. " bankrupt, ivho shall have obtained his certificate, and such 
' ~" " certificate shall have been allowed and confirmed as by that 
^. " act \s directed, shall be taken in execution, or detained in 

HoFFX. <« prison, on account of any debt owing before he became a 
" bankrupt, by reason that judgment w^a obtained before such 
" certificate was allowed and confirmed,'* the Court tnay order 
him to be discharged : but if the principal in this case were sur- 
rendered, hie would not be taken or detained, " by reason that 
** judgment was obtained before his certificate was allowed,** fcr 
he had his certificate long before judgment, and before plea 
pleaded, and might have pleaded it ; and these circumstances 
arising long before the late statute 49 Geo. 9. c. 121. was passed, 
it is unnecessary to consider whether the case could be alPected 
by any of the enactments therein contained. 

Best in support of his rule. The bail are entitled to relief in 
this case. The objection to this is a surprise; for it was consi- 
dered as of course that the bail would be discharged. Beddome v. 
Holbrooke 1 Bos, 4* Pull. 450. n. Where, in scire facias against 
the bail, they pleaded generally that their principal^ after judg- 
ment recovered, and before the scire Jacias issued, became a 
bankrupt and obtained his certificate, which was allowed befoire 
the return of the scire facias ; though the Court, on demurrer, 
held that the general plea was given only to the bankrupt him- 
self, and even doubted whether the bail couTd in any way ptead 
the bankruptcy and certificate; yet Buller^ J. said, that might 
afibrd ground for the Court to relieve on motion. 1 Bos. 4r JPWi- 
150., Donclhfy. Dunn.* But as the bail here were not fisied 
{ 4.8 ] before the certificate obtained, they cannot be fixed after it. 
The bail in the present case bad no notice that the action was 
jltoceeding; neither ought they to be precluded of their relief 
by the laches of the defendant, who might have pleaded bis 
certificate. 

Mansfield, C. J. In every case the bail put themselveifn 
the basard of siifferuig by the folly and negligence of the defend" 
imt; and although the common rule is that if the bail h nlot 
fixed before certificate obtained, they are discharged : yet bate 
there has been k neglect to plead the certificate. 
. Hbath, J. It is the business Of the bail to Watek the {M-^ 
ccedlngs. 

Lawrence, J. If the bml wiH senrch the fitoi ot the Colfrt 
they will Sfnd a writ of capias ad satisfaciendum returned MMil^ 
whidi is notice to them that tke |)la&Uiff iatends ^ {iToeetA 
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against them. And are not the bail in all cases bound and be- 
nefited by the defence of their principal? Is it not their business 
to watch him? 

The Court directed that the case should stand over, in order 
diat the parties might search for precedents in similar cases. 

On this day the matter was again moved. The counsel pro- 
duced no precedents : but Best said it was an application to the 
cqnitable jurisdiction of the Court. 

Mansfield, C. J. We will let in the bail to try the right in 
the original action, in an issue ; the defendants undertaking not 
to set up the bankruptcy and certificate as a bar ; and the bail- 
piece in the mean time to stand as a security ; the consideration 
of costs to be reserved till after the trial of the issue ; and the 
rule in the mean time to stand enlarged. 

Lawrence, J. said that he had made inquiries of Master 
toster^ and that the case had not been known to occur in the 
Court of Kin^s Bench : that in the issue the bail were to be de- 
fendants, and the plaintiff here was to be plaintiff in the issue, 
snd was to aver that so much money was due and owing; and the 
bankrupt was not to be examined as a witness. 

Chambre, J. This is a very nice question, and it is the first 
time it ever came before the Court : we cannot therefore give 
corts now. They muFt stand over for further consideration. 

Rule enlarged. 



NoKES, Plaintiff; Styles, Widow, Deforceant. 

JJSNS^ Seijt. moved that the acknowledgment of a fine might 
be amended by striking out the place mentioned in the 
caption. It was expressed to be, and was in fact taken and 
acknowledged at the house of J. Perrotty commonly known by 
the name of Perrotfs Hotels in Brook-street^ in the parish of 
St. George^ Hanover-square^ in the county of Middlesex^ on the 
7th of June 1610, before two ordinary commisaioriers therein 
named: the premises were in the county o£ Salop, llie conusor 
Was of the age of SS years, and had since returned into the 
gpunQr of Salop^ and there was some apprehension, from the 
state of her health, and her advanced period of li^e, that it 
might not be practicable to procure another acknowledgment by 
W in that county. It was pointed out by the judge's clerk as 
an irregularity, diat the conusor being in Westminster^ it was 
necessary that she should personally appear before a judge to 

D 2 ' acknowledge 



1810. 

Clarkb 
Hopp£. 



[49 ] 



June 29. 

All fines ac- 
knowlodg^ ia 
IVtstmmsttr 
must be ack- 
nowledgrd 
before a judge 
or a xeijeaot, if 
there i« a judga 
in town. 

And if it be 
ackoowiadged 
before aoy other 
comoaitHiwiers, 
it is irregular, 
whether it ap- 
pear by the 
caption that it 
wad ackoow- 
Hedged in IVest" 

Ornot. 

£50] 
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18 lO, acknowledge it. Lens contended that if the defect ceased to 
appear on the caption, there would be no objection to the fine ; 
for the 6tate of the conusor's health was such, that if she were 
STVi.ES. still in Westminster she could not appear before a judge, eiiher 
in court or at chambers; and moreover, the rule of Court 
requiring personal appearance generally was understood by 
practitioners to relate only to fines levied in term time, not in the 
vacation : and upon inquiry among practitioners, it appeared 
that, in point of fact, it was usual to take the acknowledgments 
of fines by dedimus as well in Westminster as in the country : 
and as well when there are judges in town as when there are 
none. The clause quia cegrotat was in use as well in the case of 
the conusor residing in Westminster^ but not being well enough 
to come down to Westminster-hally as of one residing at a 
distance. 

The Court adjourned the decision of the point to this day, 
when they were clear that the amendment could not be permitted; 
and that if it were, the fine would still continue irregular. As 
to the supposed practice, if an acknowledgment is taken before 
the chief justice, no dedimus is necessary; if the acknowledgment 
is taken before a puisne judge, or a serjeant, a dedimus directed 
to them is necessary : but the diiference is, that while a judge 
is in town no dedimus can be directed to any other commis- 
sioners ; and that if the acknowledgment be taken before a judge 
or a seijeant, a dedimus to authorize it may issue afterwards; 
but in the case of all other commissioners the dedimus must issue 
before the acknowledgment taken. The fine was irregularly 
taken in the first instance, being in direct contradiction to a 
[ 51 ] standing rule of the Court, and the parties sought to cure it by 
requesting the Court to sanction a fraud on their own rule. 
Lens took nothing by his motion. 



[IN THE EXCHEQUER -CHAMBER.] 

Iwie 29. SaXELBT V. MoOR. 

Upon a writ rr-IKDAL moved that the clerk of the errors miffht compute 
nnf:>ro>5ed, if the interest on the sum recovered by the judgment amrmed 

the cftuse of 

mctun in tl e co-irt below was not a debt which carried int-rcst, the Court of error will not allow 
nteretr on the »u;n rtfcorered by the ju'lgoient, unless it is distinctly proved, or admitted, that the 
irtit of «»rror was b might tor delay. ' 

Althouj^h ther^ are strong circamstanceB from which it may be inferred that it was brought for delay 
ouly. 

in 
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in this case: the action in the court below was for goods sold 
and delivered, but his affidavit stated a letter, written by the 
plaintiff in error, soon after the trial, in which he admitted that 
•* he conceived that the accounts between the plaintiff and 
defendant were finally closed by the verdict of the jury ;" whence 
the Court could infer that the writ of error was brought only for 
delay. Miller v. Cousins, 2 Bos. Sr Pull. 3i'9. The Court seeing 
it was in effect, though not expressly admitted by the attorney 
for the plaintiff in error, that delay was the object of the writ, 
refused to stay execution pending a writ of error brought ; and 
the practice of the King's Bench is the same. Law v. Smithy 
4 T. R. 436. n. And wherever the Courts below would refuse 
to stay executions, this Court, on affirmance, will give interest. 

Mansfield, C. J. Certainly the law is rather in an odd state 
in this respect. The Courts will not stay an execution where 
there is positive evidence of the purpose of delay : but where 
there is no evidence of it, though every one knows the writ is 
lued out for delay, it is a stay of execution. The interest in this 
Court must probably follow the rule of execution in the Courts 
below ; but the facts stated by the defendant in error are not 
sufficiently strong to prove that the writ is brought for delay 
only. It is true that the verdict of a jury settles the account; 
bat it does not therefore necessarily follow that the error is not 
brought for good cause. 

Rule refused. 



1810. 



Saxelly 

v. 

Moor. 
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Ellii^ v. Hamlen. 
''HIS was an action brought by a builder against his em- 



June S9. 



npHlb was an action brought by a builder against nis em- if » bu ider 
"■■ ployer, upon a special contract for building a house of "^^'^^^^*. 
materials and dimensions specified in the contract, to recover fied aimeusi- ni 
the balance of the sum therein agreed on ; the principal part of ^^^^ devian-H * 
the price having been paid. Upon the trial of this cause this ^"™.^*J*^^''' 
day at the sittings at GuildhaU^ before Mansjield^ C. J. the cannot recover 
defence was, and the evidence supported it, that the plaintiff had "j^"^^^^,]^ 
omitted to put into the building certain joists and other materials for the work, 
of the given description and measure. The counsel for the matcriati. 
plainti£P proceeded to inquire of the witnesses what additional 
sum must be expended on the house to make it equal in value to 
that which was specified in the contract, contending that the 
plaintiff was entitled to recover in this action the whole sum 
which was apecified inthe coatracti excepting thereout the 

amount 



Ellis 
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1810. ftmount of this ditference in valae^ whicJi, they 6aid» would be 
the meaaure of damages, if an action had been brought on the 
contract by the employer against the builder for not performing 
Hamlsn. his contract; and that if the sums which had already been paid 
[ 53 ] to the plaintiff on account did not amount to the whole price 
specified in the contract, deducting therefrom the amount of the 
before-mentioned difference in value, the plaintiff was entitled to 
a verdict for the residue, tnrntis that difference. 

Maksfij:i.d, C. J. was of opinion that the plaintiff, not having 
perfornled the agreement he had proved, must be nonsuited. 

The plaintiff's counsel then resorted to a Count which they 
found in the declaration, for work, labour, and materials, upon 
a quantum valebant^ and said, that the plaintiff having the 
benefit of the houses, was bound at least to pay for them accord- 
ing to their value. Mansfield^ C. J. Suppose you had come 
^ hither upon a guanlum valebant only, could you have recov^^ 

on it? Certainly not. The defendant would have said, " I 
made no such agreement : I agreed to pay you if you would 
build my house in a certain manner, which you have not done :" 
Here the plaintiff has properly declared on his special contract, 
and he has shewn and proved that he made such a contract, and 
has received much money on it. He cannot now be permitted 
to turn round and say, I will be paid by a measure-and-value 
price. The defendant agrees to have a building of such and such 
dimensions : is he to have his ground covered vrilh buildings of 
no use, which he would be glad to see removed, and is he to be 
forced to pay for them besides ? It is said he has the benefit of 
the houses, and therefore the plaintiff is entitled to recover on a 
quantum valebant. To be sure it* is hard that he should build 
houses and not be paid for them ; but the difficulty is to know 
where to draw the line; for if the defendant is obliged to pay in 
a case where there is one deviation from his contract, he may 
equally be obliged to pay for any thing, how far soever distant 
from what the contract stipulated for. The plaintiff accordingly 
was nonsuited ; and the case was never again moved. 



C 54 ] Pqe, on the Demise of Godsell, v. Inolis. 

June 30. * ' 

A notice de- fT^HlS ejectment, brought to recover the possession of a rnes- 
fendaot to suage in fVest CaweSf upon three demises, the first of which 

** quit the pre* 

mises ivbicfa yoa bold under me, your term therein having long nnce escpired/' doet not recotgnize a 

•ubsisting teaaocy from year to year fobiequcnt to the terfli, but it a mere demand' of possessioh. 

was 
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laid on the S7th pf December 1805, and the second on the 1810. 

31st Jugl^t 1809, was tried at the Winchester Lent assizes J 8 10, 

before CAnmbrej J., when a verdict was found for the plaintiflF, ^^'of 
subject to a case in substance as follows : GQdsell being seised in God6UX, 
fee of the premises, on the 8th day of January 1809, by indenture . ^;,^ 
demised them to the defendant fur seven years from the 21st o( 
Decewfier tlien last past, at the yearly rent of 2^. 5s , and died 
seised in March 1802, having first, by will duly executed to pass 
real estates^ devised the«» to his son Join Godselly (the lessor of 
the plaintiiS^) in fee : also the rents and profits arising therefrom^ 
to he received by his executors until his son should be of age, 
snd to be ppplied by them for his son's maintenance and ad- 
Taacement in life, as to his executors should seem meet ; and 
the residue, if any should* remain in their hands at the time of 
his arriving at the age of 2) years, to be paid to him for his own 
use and bene^t: and he appointed the defendant and three 
others his executors, llie defendant had continued in posses- 
lion of the premises from the commencement of the term of 
seven years hitherto. The defendant, after the death of tlie 
lessor, paid the rent reserved by the lease to one of his co- 
executors TAomasGodsellf during the continuance of the lease ; 
and from the expiration of the lease to the 2 1 st of December 
1808, likewise paid him rent after the same rate. The lessor 
of the plaintiff attained the age of 2 1 on the 1 Sth of August 1 809 ; 
and on the 2d day of November in the same year gave togihe 
defisttdant *^ notice to quit the house, storehouse, and quay he 
held under the lessor of the plaintiff, situate at fVest ConoeSy in [ S5 1 
^ Isle if Wigkty the defendant's term therein having some time 
since expired." No other notice to quit had been given. The 
question for the o|>inion of the Court was whether the lessor of 
the plaintiff were entitled to recover. 

Lensy Serjt., for the lessor of the plaintiff, was stopped by the 
Court; who called on * 

Shepherdy Seijt. He contended that by the notice which had 
been given, the lessor of the plaintiff, by using the expression 
^ the premises which you hold under me," distinctly recognized 
a tenancy of the defendant, as holding und^^r the lessor of the 
plaintiff after the time when the old lease had expired in 1805, 
and after tlie time when the interest of the executors had expired. 
It was in proof that the tenancy first originated from 2l8t De* 
umbers and therefore every sub!>equcnt year after the expiration 
of the lease must be computed from 21st December. A notice. 

therefore 
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therefore given on 2d Nanemher^ must be understood as a notice 
requiring the defendant to quit on 21st December then next 
ensuing, which was too short a notice for quitting on that day, 
and unreasonable ; and it could not be understood as a notice 
requiring him to quit at the end of the ensuing year. It was 
therefore bad as a notice, but good as a demise, or rather as the 
recognition of a subsisting tenancy, which could not be deter- 
mined without notice, and no subsequent notice had been given. 
Mansfield, C. J. You do not shew that the holding subse* 
quent to the expiration of the lease was with the assent of the 
lessor of the plaintiff. There is nothing at all in the case. This 
writing is not in the least like a notice to quit, but it is a mere 
demand of possession, the defendant's term having then some 
time since expired. The lessor of (he plaintiff need not have 
given any notice at all; but the circumstance of his having given 
a notice, will not hurt him. The plaintiff is entitled to judg- 
ment on the .second demise. 



June 30. 



Waters v. Sir Wm. Mansell, Bart. 



/^^ ^tei'' f TP^'*^ ^^ ^" action for money had and received, brought to 
an annuity to recover back the price which the plaintiff had paid for a 

J^^price*M liftiannuity, it having been discovered, that on account of an 
money had and informality in the memorial, which omitted to state as part of 
sufficient if the ^^^ consideration, that the life of the cestui que vie was to be 
communicated *"^"''®^ ^^ ^^^ expense of the grantor, the securities were void, 
to the prantee The defendant pleaded the general issue, and the statute of 
^^ecuTn^the*" limitations. Upon the trial of this cause at the sittings at West- 
^cmontA^^^ minster in this term, before Mansjieldj C. J., it appeared that 
a compromise when six half-yearly payments of the annuity had been made, 
Srtheml^uity ^^ defendant, becoming embarrassed in his circumstances, 
being void, went abroad, and after that time he never made any further 
granted neitiier payments of the annuity. In his absence, his mother. Lady 
demands pay- MatiseUy within six years before the commencement of this 

ment of the •' 

arrears, nor action, by the agency of her solicitor, sent a circular letter to 

•^curiUwf'ror ^^ ^^^ ^^"** annuity creditors, and amongst others to the plain- 

deiivrs up the tiff, apprizing them that she was informed that all the annuities 

be sues.' could be set aside for want of form, but that she was willing to 

tbou°1i the compromise with all of them, if all would accede to the mea- 

grantor has 

taken no actire measures to set aside the securities. 

sure. 
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sure, and to repay them their principal and interest, they giving 1810. 
credit for the several annuity payments which they had re- 
ceived ; but, that unless all accepted the proposal, it would not ^^ 

be granted to a part of them only, and they would receive no- Mansell. 
thing. Wlien the defendant returned to England he assented [ 57 ] 
to what Lady Mansell, had done; but all the annuitants not 
acceding to the terms proposed, the negotiation dropped. Lady 
ManselPs solicitor being examined, stated, that he never knew 
of the specific defects in this annuity: the plaintiff's solicitor, 
on the other hand, gave evidence that he did know of the 
specific defects, and believed that the other witness knew them. 
Lens, Serjt., for the plaintiff, relied on this evidence as proving 
that, within six years past, the defendant had acknowledged 
the debt, by admitting the annuity deeds to be void. Best^ 
Seijt. and Casberdy for the defendant, objected, that the money 
was originally paid as the consideration for the purchase of an 
annuity, and nothing was proved by which it appeared that the 
annuity did not still subsist : for although it was alleged that 
there was some defect in the memorial, the specific defect was 
not stated to the plaintiff, and nothing was in fact done in con- 
sequence of the objection. If the defendant had applied to this 
Court, and had procured the annuity to be set aside for these 
defects, the plaintiff might well have recovered the price; but 
Lord Kenyan, C. J. held, that it was necessary the grantor 
should dissent to the annuity, and that unless the annuitant has 
communicated the defect to the grantor, and requested new 
securities, and until the grantor has refused to execute them, 
the annuity must be deemed to subsist ; or at least it does not 
lie in the mouth of the annuitant, by whose own laches it hap- 
pens that the securities are imperfect, to say, that it is at an end 
Weddell v. Ryneham, 1 Esp. N, P. Rep. 309. Hicks v. Hicks, 
^East, 16. Where the Court held the defendant entitled to 
setoff all the annuity-payments that had been made before the 
annuity was set aside, it expressly appeared that new securities 
had been tendered by the grantee to the grantor for execution, [ 58 1 
and that the latter had refused to execute them. At least the 
plaintiff ought to have given up the annuity deeds to be can- 
celled ; for before he could sustain this action, he was bound to 
put himself into such a situation, that he could never again 
turn upon the defendant, and, by insisting on the annuity, ren- 
der it necessary for him to move to set aside the securities. 

Mansfield, 
8 



Waters 
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1810. Man8FIBLI>, C. J. Lord KenyorC% opinion is clearly law so 

ikr as this, that the plaintiff cannot, by his own negligence, 
aher the contract from a contract of annuity to a contract of 
Mansell. money had and received: but after this negotiation, and it 
being understood between the two solicitors that the securities 
are void, the question is, whether, upon the compromise not 
going on, it was decessary for the plaintiff to demand payment 
of the arrears of the annuity, or to tender new deeds before he 
could bring this action : he was not bound to send back the old 
deeds, for they are part of his evidence to make out his case 
when he comes to bring his action for money had and received. 
Tbe evidence being contradictory as to the solicitor's knowledge 
dP the defects, his Lordship left it to the jury to find, whether 
the defendant had dissented from the annuity 'or not, and, con-* 
akkring this as a new point, directed the jury, if they should 
be of opioicm that the defendant had dissented, they should 
find a verdict for the plaintiff; aud gave liberty to the defend- 
ant to move to enter a nonsuit, if the Court sliould be of 
opinion that it was necessary to this action that any thing more 
should take place between the parties, than that both of them 
should understand that the securities were void. The jury ac- 
cordingly found a verdict for the plaintiff for the damages in 
tlie declaration, subject to an account to be taken by an arbitra- 
tor, and subject to the point reserved. 

r 59 1 ^^ ^^ ^^^ ^^y n^oved to enter a nonsuit, upon the same 

grounds which he had token at the trial, and particularly in- 
sisted on the point, that the plaii^iff ought to have given up 
ithe deeds; for that by lying by, he might, in many cases, 
-change the defendant's situation, whose witnesses might die, so 
that if the plaintiff should again dioose to set up tlie annuity, 
the defendant might be unable to disprove it. 

The Court were unanimous in refusing the application; it 
'was a strange argument: the defendant first pays six half-yearly 
(payments, then becomes embarrassed, and ceaises to pay; he then 
treats for the redemption of the annuity, and on that treaty both 
parties agree that the annuity is void, and no payment thereof 
-is ever afterwards made. 



Rawlings, 
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1810. 

Rawlings, Demandant; Price, Tenant; John Tom j.^so. 
and Mary his Wife, and William Tom and Mary 
his Wife, first Vouchees ; John Tom the Younger, 
second Vouchee. 

npHlS recovery was intended to have been of Easier term a recovery 
-■* last past, and with treble voucher, the vouchees appearing ^\^by sulking 
by attorney, and the tenant appearing in person. Bv a mis* out the voucher 
lake, however, only one dedimus was obtamed, and sent into whos*? acknow- 
the country ; but the acknowledgments of both the first and ['^^^^^JI^thT)" 
^second vouchees were taken, the latter of which was therefore » dedimus. 
irregular; and after the writ of entiy had issued, and the 
tenant had appeared at bar, the cursitor, discoverii|g the mis- 
take, refused to make out the mittimus and transcript, upon the 
ground that there ought to have been a second dedimus for the 
second vouchee. It being of little importance whether the [ 60 ] 
second vouchee were or were not vouched, in order to avoid 
the expense of suffering another recovery de novo, ^LenSy Serjt. 
moved to amend the writs of dedimus and entr}', and the war- 
rant of attorney, duplicate and pracipe at bar, by striking out 
the name and the warrant of attorney of John Tom the younger, 
and every thing else that related to him; so that the recovery 
might become a recovery with double voucher only, and might 
pass as of the last Easter term. 
The Court permitted the amendment. 



Pearce v. Hooper and Others. J^«/y ^ 



^ 



nPRESPASS for breaking and entering the plaintiff's close, if a defend- 

■■" called Coldrinick Wood, and cutting down the coppice p"i^ff ^p^. 

aad underwood there growing, and seizing, taking, and carry- dnce at the 

ing away the same. The defendant pleaded not guilty. Upon hi's*cuitody, to 

the trial of this cause at Launceston, at last Spring assizes for ^*»*'5*'.l?*? 

, the county of Cornwall^ before Graham^ B., it appeared, that party,' and 

. by a lease bearing date the 9th day of March 1766, Sir Ckristo- ^^^^^^'^ 

pher Freise granted to Thomas Pearce^ for a term of 99 years, ficiai «ttate, it 

determinable on three lives, all that . messuage and tenement, sary that the 

with the appurtenances, called Coldrinick^ then in the occupa- ^^"^^^^^i .u 

tion of Th(mas Pearce^ excepting thereout all timber trees attesting wit- 
ness to prove 
' - ' - the doe execution •of the dcod when pxtxloced. 

and 
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and saplings, with liberty for the lessor to enter and cut them. 
The lessee was dead : and the plaintiff' was his son, and had for 
some years been in possession of the premises demise <! by the 
lease, as executor to his fother. The place in question was a 
wood, containing about 15 acres, adjoining to Coldrinick tene- 
ment, and called Coldrinick Wood, which the plaintiff now 
claimed tis part of the estate at Coldrinick, At a public auc- 
tion, for selling in lots several estates of the proprietor of these 
premises, held on the 2l8t of November 1808, the tliirty-sccond 
lot exposed to sale was described to be the fee-simple of Cold- 
rinick estate, then in the possession of the pi ai mi IF, and con- 
taining 45 acres. The plaintiff" was present in j^erMon, and was 
the highest bidder for this lot, and was declared the purchaser. 
The thirty-third lot, which was next put up to sale, was de- 
scribed ill the particular to be the fee-simple of Coldrinick 
Wood, in hand, containing 15 acres, with the underwood and 
timber thereon, and immediate possession thereof to be given. 
The plaintiff*, by his agent, bid for this lot also. He did not, 
at the time €>i the sale, claim the property of it to be his own ; 
nor did he object to the sale. This lot was bought in ; but the 
defendant. Hooper^ afterwards became the purchaser, by pri- 
vate contract; and at a subsequent time, with his servants, en- 
tered thereon, and cut and carried away a part of the under- 
wood and alders, being of such a description, that, if the place 
in which, &c. were demised by the lease of 1764, the wood 
taken was not reserved to the lessor under the exception therein 
contained. The plaintiff* gave some evidence of his having for 
several years had the occupation of the wood, by depasturing 
his cattle therein, making the hedges and fences thereof, and 
thinning out the underwood, and taking it for his own use. 
The defendant proposed io shew, not only that this wood was 
not comprehended in the plaintifi''s purchase of Coldrinick 
estate, but that since his purchase was commensurate with the 
premises demised by his lease; his taking a conveyance which 
excluded the wood, was evidence against him that he knew that 
the wood had never been demised to him by the lease ; and 
with this intent the defendant gave notice to the plaintiff^ to 
produce, upon the trial, the indenture of lease and release, 
wherein the vendor * had conveyed to him Coldritiick estate, by 
a description limited to a specific number of acres; which 
would necessaVily exclude Coldrinick Wood. The plaintiff^ ac- 
cordingly produced these deeds; but the defendant not being 

prepared 
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prepared with the attesting witnesses to prove the execution of 1810. 
them, it was contended on the part of the plaintiff, that with- 
out such proof they could not be received in evidence. On the 
other hand, the defendant contended, that since these instru- Hooper. 
ments came out of the hands of the plaintiff, under a notice to 
produce them, and contained his title to the premises, (if he 
had any title,) it must be considered that further proof of the 
execution of them was unnecessary. Graham^ B. was inclined 
to receive the evidence, but, upon the authorities cited, rejected 
it, reserving the point ; by the production of the original deeds 
the defendant was incapacitated from giving in evidence a copy 
of it, with which he was prepared; and the jury found a verdict 
for the plaintiff. 

X«efi5, Serjt, in last Easter term, moved for a rule nisi to set 
aside the verdict ; and to have a new trial on account of the 
rejection of this evidence : he admitted that in a recent nisi 
prius case, Wetherston v. Edgington, 2 Campb. 94., the rule in 
Gordon v. Secreian, 8 T, E. 54-8., had been adhered to ; but he 
observed that if the plaintiff had brought an action directly upon 
this instrument, the Court would have enabled him to prove the 
execution of it, by compelling the defendant, imder a rule of the 
G)urt, to produce it for inspection. Blakey v. Porter^ ante 1. 
386. Perhaps, where the plaintiff claimed only indirectly through 
the medium of that instrument, the Court might not think fit 
to exert that interference ; but it was nevertheless reasonable 
that the plaintiff should not be precluded from proving his case, 
because the defendant might think fit to withhold from him the C ^' 3 
knowledge of the names of the attesting witnesses. It was of the 
greatest importance that this point should be settled. The Court 
granted a rule nisi. 

Besty Seijt., in shewing cause against the rule, first contended, 
that as the plaintiff had, under the lease of 1764, a title to the 
underwood at least, whether the fee-simple of the soil had been 
since conveyed to him or not, the Court ought not to send this ^ 
to a new trial ; because if they did, upon the lease, the plaintiff 
must necessarily obtain a second verdict similar to the first. But 
the Court held that they could not say that the effect of this evi- 
dence, if admitted, might not very materially alter the case ; and ^ 
that the question therefore was, whether a deed coming out of a 
man's hands, to which he himself is party, is admissible in evi- 
dence against himself, without any proof of attestation? Upon 
which BeU argued, that it was incumbent on the party calling 

for 
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for the decdfi to prove the «rccatkm of them. The point had' 
been decided in Gordon v. Secretan^ 8 T. R. 548., where a de- 
claration on a policy nverred the plaintiffs to be interested to the 
amount of the insurance ; and the deFendant, meaning to dispute 
that &ct at the trial, gave them notice to produce certain arti- 
cles of agreement between them, (who were also owners of the 
ship,) and the captain, whereby, as he contended, it would ap* 
pear that the captain, who was not a plaintiff, was interested in 
one-third of the neat profits of the cargo, and that consequently 
the defendant, who had paid into Court more than the amount 
of the other two-thirds, was entitled to a verdict. The plaintiff 
produced the instrument, attested by two witnesses, and insisted 
that the defendant must call one of them to prove the execution : 
against tliis, the case of The King v. MidcUezcy, 2 71 ^. 4 1 ., 
was strongly urged, but Lord Ellenboroitghy C. J. said, that that 
case had been since over-ruled ; and that the notice given to the 
opposite party for the production of an instrument at trial, did 
not relieve the party calling for it from thle necessity of proving 
it when produced by the subscribing witness. If it were so, it 
would follow that if a party were fixed with the possession of an 
instrument affecting his property, however questionable its exe* 
cution might be, and even though he had impounded it because 
it was for^d, or had been obtained by frau4; ^^^ P^<*ty attempt- 
ing to avail himself of it would, accordin|Bo this argument, be 
relieved from, the necessity of calling thds subscribing witness. 
This case, which has been so recently ' decic^, is not dis- 
tinguishable from the present: the agreement there called tor 
was, like the conveyance here, an instrument to which the plain- 
tiif was a party, and which was in the hands of the plaintiff*. It 
is immaterial what are the contents of the instrument) the only 
questions to be asked are, who are the parties to it, and in 
whose hands is it found. This decision has, ever since it waa 
j>ronounced, been acted on at nisipriusy and there is much rear 
rtfon in it. A party who does that whirh in fairness and in duty 
lie is bound to do, by producii^ upon njtice any instrumeiU he 
has in bis haqds, does not tliereby di^nae with the proof which 
is requ^rod in all otlier cases, the wndaumy of the attesting wit- 
;iies8, who per)i«p0 may know aome firaud, or other peculiar diH 
cumatancei und^ wfaiiph tlie execution was obtained. 
X€9iig ^mlrdy was stopped by the Court. 
MJdfuMUJh €• J* There can be no^ouU in thb case. The 
caie decided Inhri^lMAJEUettbermi^ might be peiftcdy xig^: 
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the mere possession of an instrument does not dispense with tbe 1810. 

necessity which lies on the party calling for it, of producing the 

attesting witness. An ^instance is properly put in the case of a *I^* 
will, cited in Gordon v. Secretan^ as having been tried before Hooper* 
Lord Kenyon / for supposing that an heir at law is in possession ^ ^ } 
of a will, and the devisee brings an ejectment, and calls on the 
heir to produce the will ; there the heir claims, not' under tbe 
will^ but against the will, and it would be very hard that the will 
ihould be taken to be proved against him, because he produces 
it : but that is very different from the case where a man is called 
on to produce the deed under which he holds an estate. The 
plaintiff has no interest in the fee-simple of the estate, if this 
deed does not convey it : consequently, if he produces tbe deed 
under which he claims, shall it not be taken to be a good deed so 
&r as relates to the execution, as against himself? There must 
necessarily, therefore, be a new trial in this cause. 
The rest of the Court concurring. 

Rule absolute. 



Morgan, on the Demise of Dowding, Esq. v. Bxssell. July t. 

THIS ejectment Vas tried at the Hereford sprinfj assizes IS 10, Whether an 
before Lavorence, J. and a verdict was taken for the plum- be « lea^, or 
tiff, tilth liberty for the defendant to move to set it aside, and [ ^ ] 
enter a nonsuit, in case the Court should be of opinion, that the mentlbraieafe, 
instrument put in evidence amounted to a lease of the farm in ^^v^^^^ o° J[>« 

' intentioo of tbe 

question. The instrument, when produced, appeared stamped parties, asitb 
with a sixteen shilling agreement stamp, and with a thirty shil- J^„, t^iMtni- 
Bnir deed stamp also: it was dated on the 2d of October 1806, "»«»*• 
and the contents were in substance as follows : <^ Mr. Dawdtng camsunoes of 
agrees to let to Mr. Hhsell all that form in the parish of Cradley, '^^^^y,. 
(except 3 pieces of land, containing 5 acres or thereabouts, and nttirnment, if 
^cept all trees, saplings, coppices, woods, and underwoods, colwmied as m 
With liberty to fell and carry away the same,) to hold from the ^''^r >»^!«««. 

. -^ J ^J ^1 the intentioo of 

SSui 6f Septemver last, for the term of 21 years, determtnable the parties that 
tt the end of the first 14 years on 12 months' notice, at the j^^^J*" 
yearly rAit of 226/., payable on the OSth of January yearly, aad «»>y- 
at Bhd under dl other usual and customary covenants and agr«B- pniation that ' 

out of the rent 
laeotiotted, a proportiooate abatement should be nade io reapect of certain excepted premises; for 
until that was apportioned, the lessor could not distrain. 

lUH m «lpola|ioQ thai liie teuot should hold at «nd ^ndfcr all usaal coi^eoaots as between 
landlord and taoant whera the premises are situate^ for it may be disputable what ara uiiial coTe- 

mentSy 
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ments, as between landlord and tenants^ where the premises are 
situate. Mr. Bis^ell to spend six waggon loads of Worcester dung 
annually, over* and above what is made upon the land ; to re- 
move the stocks in Pontix Pitchy (except the pear trees,) into 
or round the piece of land called Old Cradley^ at bis own ex- 
pense: Mr. Z)ow^/wg^ to allow 26/. a-year for manure, 10 loads 
to be spent annually on the meadow land ; — to erect a cowshed^ 
pitch the stable, and pale the foldyard; — to put new gates where 
wanting; the fold-yard to be completed in a month from this 
time ; the same to be kept in repair by Mr. Bisselly being allowed 
timber in the rough ; to have the use of limestone in the coppice 
adjoining, for the farm, and for sale 1 50 loads : to allow a pro- 
portionate part of the rent from Michaelmas to Christmas: to put 
and keep the tiling in repair during the term : to albw a pro- 
portionate part of the rent for the three pieces of land above 
excepted. Witness our hands, 1st October 1806, John Dowding^ 
Joseph Bisseliy This instrument was signed on unstamped 
paper, at the office of the attorney for both parties, who after- 
wards, about the end of the year 1809, without any especial 
direction from the defendant, caused it to be stamped with an 
agreement stamp, but afterwards, in February 1810, a short 
time before the trial, caused it to be stamped with a lease stamp 
at the defendant's request. The defendant entered on the farm 
in pursuance of the agreement, as from Michaelmas 1806, and 
paid rent. A draft of a lease was afterwards prepared, but the 
parties being unable to agree on the covenants to be inserted, 
it never was executed. In January 1808, the defendant received 
notice to quit at Michaelmas 1809. In order to shew that this 
instrument amounted to a lease, for the defendant the case was 
cited of Poole v. Bentley^ 12 East^ 168.; but for the plaintiff 
the distinction was taken, that there the concluding words, 
** this agreement to be considered binding till one fully prepared 
«* can be produced," nfade that to be a lease ; but that the ge- 
neral rule was, whether a future instrument is contemplated. 
Lawrence^ J. saw nothing in this paper that looked to a future 
lease, and what passed afterwards was not material. Where 
there is an instrument, by which it appears that one party is to 
give possession and the other to take it, that is a lease, unless 
it can be collected from the instrument itself, that it is an agree- 
ment only for a lease to be afterwards made. 

WiUiamsy Seijt having in*this term obtained a rule nisi that 
the verdict might be set aside and a nonsuit entered, 

Bcstf 
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jtt^sf, Seijt. now shewed cause. He contended, that the 
ifitention of the parties was to be collected, not merely from the 
coateiits of the instrument, but from all ancillary circumstances. 
it #as, however, clear, even from • the contents of this paper, 
that it was not the instrument intended to regulate the interests 
cfm^e two parties during the term agreed on. The relation of 
UKllbfd and tenant is not complete unless the landlord can 
distrain. In the beginning of this instrument is an agreement 
ht the yearly rent of 226/., but in a subsequent part of it is a 
Itlpofation, that the landlord shall allow a proportionable part 
of that rent to be deducted in respect of the three excepted closes. 
Until that proportion was ascertained, there v. as no fixed rent, 
eonsequently no distress could be taken. It is further stipulated, 
ifiat the demise is, at and under all other usual covenants. A 
tovcnant necessarily implfes, that the terms are to be defined by 
r deed 'under seal, whereas this instrument was not under seal ; 
tad that the defendant understood it to be an agreement only, 
Ihay be inferred from the circumstance of an agreement stamp 
being affixed to it, and still more strongly from the circumstance 
of a draft of a lease being afterwards prepared by the direction 
of the parties, and broken off because they could not agree what 
we^e the covenants to which this contract bound them. Besides, 
if this were the final instrument, it would be necessary in declar- 
ing thereon, first, to aver and prove what were usual and 
customary covenants, which would be extremely inconvenient, 
and never could have been the intention of the parties. [^Laxo^ 
reneef J. "^rhe argument is not, that no further instrument was 
intended, but that the first instrument conveys an interest as a 
lease^ and that the future lease is in the nature of ^ further 
asarance.^ This is very distinguishable from Poole v. Bentley^ 
which was an agreement for a building lease, and there a separate 
lease was to be granted of each house successively, as it should 
be finished, in order to make a distinct title and apportionment 
of gronnd-rent to each subordinate purchaser. Nothing of that 
lort appeared here : and the acts of the parties denote as strongly 
18 any express declaration they could have made, their intention 
of having a lease. He also cited Sturgeon v. Painter^ Noy^ 128.; 
Goodtitle^ an demise of Estwicke^ v. fToy, 1 Term Rep. 7^5.; Doe^ 
on demise qfCoore, v. Clare^ 2 Term Rep. 7S9. ; JRoe, on demise 
tfjacksohf V. Ashbumcr^ 6 Term Rep. 163.; and though that 
case turned upon the want of a stamp, yet the executing an 
Agreement without a stamp, indicuttd that the palties intended 
Vol. III. £ an 
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an agreement for a lease, not a lease ; for an agreement stamp 
could always be afterwards ^ffi^ed af^^ exi^cution, upon paym^(^tv 
of the penalties; f^deed stamp. could nota uutU a. yery recent, 
change made in the practice of tbe atamp^ofBce. He also pited 
Doe^ on demise of Bramfiel^^ y, ^miiij Q ^qsty 53,0., .; .,i 

Shepherd and WHtiamSj »^rjts., ,^0Htrdp Every instrvim^, 
in writing must speak for its^l^ and the iptentfpA of the. p^iti^^ 
cannot be tried by parol evidenqe, or any act3 or matters outpf 
the instrument It is not conclusive against, its beinga.leai^ 
that it thereby appears t^t some further instrument if. to be. 
prepared, for if it also appears that the pos^ssion was int€$^ded, 
to pass by the first instrument, it is a good demise, nQiyvithr 
standing the intention to make further assurance. Drake v« 
Munday, IV. Jon. 231. S. C. Cro. Car. 207. Tisdale v. JEsseSy 
Hob. 3i. Cro. Eliz. S3. Waldon^s cfLse, If pne say to me^ 
** you shall have a lease of my lands in JD. for 21 years, paying, 
therefore ten shillings />£r annum: make a lease in writing, and 
I will sign it." This was agreed to be a good lease by parole 
although no writing be made of it; for the intent *of the le^^or, 
is sufficiently expressed, and the making of it in writing is but 
for further assurance. 2 Bl. 973. Baxter^ on demise ^qf Abra' 
hallj V. Browne. The lessors agreed with all convenient speed 
to grant a lease to Browne^ and they thereby set and let to him. 
the premises; the agreement then proceeded to stipulate that the 
lease should contain usual covenants, and certain special on^ 
in one place whereof occurred the words *• this demise." And 
the Court held that the instrument amounted to a lease. [Law*^ 
rencej J. The circumstances there shewed the party's intent to 
be so; on which the Ck>urt relied in giving judgment.] They 
admitted that some of the modern cases had relaxed tlieold rules, 
and countenanced the idea that where the parties contemplated 
a future instrument, that intention should control the words of 
present demise. But most of the cases where it had been so 
held, were cases in which circumstances strongly shewed th^ 
intention of the parties that the instrument should not amount to 
8 lease, as in Doe^ d. Coore^ v. Clare ; where, if it had been a 
lease, the lessor would have incurred a forfeiture of his copyhold. 
In the case of Doe^ on the demise of Bromfield^ v. Smithy a new 
limitation of the estate, in favor of the lessor's son, was to be 
made in the leases, which was not contained in the agreement ; 
if^ therefore^ the possession had passed by the agreement, it 
would have passed unfettered by that limitation, which was not 

to 
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to take place till a lease was executed. In Goodtitle^ ex dem. 
Estwicte^ V. fVay, was an express agreement that leases with the 
nsoal covenants should be executed before Michaelmas. Barry 
Y. Ni^enfj cited in Roe v. Askburner^ is a mucli stronger case 
than this; for there, although an express agreement for a future 
lease was inserted, the instrument was held to be a lease on 
account of the words of present demise. There is nothing on the 
fiice of this agreement by which the parties have bound them- 
sehres, or which renders it necessary for them, to have any future 
lease. If, in order to avoid the expense which long leases now 
occa^D, and to save words, the parties chuse to frame a lease 
by demising according to the custom of the country, or under 
and subject to all usual covenants, it would be a good lease. It 
is not the less operative because extrinsic evidence must be given 
to try what is the custom of the country. Provisos for the 
kssor^s re-entry in case the lessee shall not cultivate and manage 
the land according to the custom of the country are common. 
Powers to lease according to the custom of the country are fre- 
quent in settlements. What covenants are usual, is to be deter- 
mined by matter dehors the settlement; and why may not it be 
80 with regard to a lease i If a lease under seal had been granted 
for ^1 years, at 226/. rent, habendum^ by, under, and subject 
to all usual and customary covenants and agreements, that 
would have been a good lease without more. Every thing which 
rcfquires to be specifically stated, and cannot be expressed by 
reference to other contracts, such as the removing the stocks, 
ascertaining the quantity and description of manure, and the 
particular buildings, repairs, and improvements to be performed, 
is already specified. If the lessor could not distrain in this case, 
there are many leases on which no distress can be taken ; as 
where there is a liberty for the landlord to resume a part of the 
premises, abating out of a gross reserved rent, a proportionable 
rent or value for the part resumed : but the answer is, id certum 
est, quod certum reddi potest : and it is to be ascertained by 
appraisement. If there be an eviction for part of the premises 
demised, there shall be an apportionment of the rent; and 
there the amount is to be ascertained by a jury ; it does not avoid 
the whole lease. [Thie Court, interposmg, relieved them from 
answering the argument raised from the affixing first of an 
agreement stamp, and then of a deed stamp ; the only thing to 
be considered was the intention of the parties at the time of 
executing this contract as therein expressed.] A covenant for a 
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future lease is often inserted in Icasci where it is not necessary, in 
order to avoid a doubt : besides, covenants for further assurance 
are common in leases, especially in the building leases of ^ nol)1j^ 
men about this metropolis^ who never grant their lessees access to 
their title-deeds,, but instead thereof, insert this covenant. Gainst 
ford V. Griffith^ 1 Sound. 58. y. is a case of the assignee of a 
term recovering upon the assignors absolute covienant for title* 
A lease lieed not to be under seal : and it is for the good of the. 
commonwealth, and the advancement bf agriculture^ to uphold 
this sort of contracts, as leases. Upon the covenant for further 
assurance the defendant has two remedies, either to sue for 
damages on the covenant, or to go into a court of equity to 
enforce a specific performance of the covenant. Iggulde?i v. May^ 
9 Ves. 325. decided, both that a court of equity would enforce a 
covenant clearly expressed for renewal of a* lease, and that the 
acts of the parties were not admissible as evidence to explain, the 
meaning of the instrument. 

Mansfield, C. J. This sort of question which we are now 
about to decide, is an extremely unpleasant one ; the good sense 
is with the modern cases. When the party enters into that, 
which on thefiice of it appears to be an agreement, though there 
are words of present demise, yet, if you collect on the&ce of 
the instrument the intent c^ the parties to give a future lease, it 
shall be an agreement only. It is true, as hath been said, that 
in most of the cases there have been positive agreements for a 
future lease, and that there is none such here; but the real 
question is, what did these parties intend ? Now the plaintiff's 
lessor agrees to let to the defendant, (not using the strong words 
which are in Barry v, Nugent^ and other cases,) all that farm, 
except, &c., and he goes on to make particular pro\isions, and 
then he says, " at the yearly rent of 2^6/., and under all usual 
covenants and agreements as between landlord and tenant where 
the premises are situate:" this is not tlie language in which a 
lawyer would introduce into a lease the technical covenant for 
further assurance^ but contemplates tlie entire making of an 
original lease. Then follows a partial apportionment a£ th^ 
r^nt from Michaelmas to Christies, which I do not understand; 
for the date is the 2d of October : but then comes an apportion^ 
ment of the rent for the excepted premises. Now, do these 
words imply, or not, th^^t one of the parties should grant and 
the other accept a furjb^r lejvie? Would aqy landlord or 
tenant of common sense ent^r on a tern^ for 21 years, without^ 

* ascertaixung 
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srtainiiig what were the terms on the one side and the other 
by which they were to be bound for 21 years, and what was to 
be the rent apportioDed for the excepted premises ? The land- 
lord thinks he is injured by a breach of covenant, and brings an 
iction ; and then it is to be gcfne into what are the proper cove- 
ufatt ao^ottling to the custom of the country I In like manner- 
ihfy'mtmt go to a jury to see what is the rent of tlie excepted 
bfadi Does not then this agreement clearly imply that the 
parties meant to have a lease? The landlord did not mean that 
ifc^ tenant should hold, nor did the tenant mean that the landlord 
dKndd liave the rent, without previously ascertaining what was 
the rent, tod what were the terms on which he should hold. 
We mnst therefore presume that they meant to have a further 
hiise I told then, according to the doctrine of the modem cases, 
te present interest is conveyed under this instrument; and it 
would be a very wise rule that wherever one person is about to 
grant, and another to take a lease, until the lease was actually 
mteaVedf no interest at law should pass. As to the question, 
vbait are usual covenants, it is an endless source of litigation. I 
have known parties long hung up at an inquiry before a Master 
df Cbaofieery, what are the usual covenants, and it is the extreme 
of folly either to give or take possession under such an agreement, 
tiU a lease it executed ; but the convenience of parties sometimes 
requires it. 

Rule discharged. 
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JvlyS,{a) 

jyOUQH, Seijt. was permitted to amend a recovery suffered Fccorery 
of a messuaire and garden in Jlhemarle^streety whidi imrden «™e«><***^ *>y «- 

^ o 1 r. , serting a mes- 

edl[tended to Daoer-streetj and on part whereof another messuage, suai^e recently 
fitmtmg to Daoer^street, had ktely been buUt, by inserting a o?lhe p^S^ 
vpeciBc description of the last-mentioned messuage, upon an 
rfSdavit that it was intended to pass, and the deed to lead the 
uta tbndrejring all the estate of the vouchee. 

{a) On this day, and daring the remainder of the terai, ChamhrCi J. was 
prensited bf iDdt^poodbn from conuog into Court. 
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Cox V. RODBARD. 

nnHE defendant being indebted to the plaintiff in 1347/. lOs. 
■*- for goods, gave the plaintiff a warrant of attorney to confess 
a judgment in the penal sum of 1500/. conditioned for the pay- 
ment of 1347/. 105. and interest, together with such sum as the 
plaintiff should have paid in continuing an insurance of the like 
amount on the defendant's life, which the plaintiff was therdjy 
authorized to do, until the whole of the said debt should be 
fully paid by instalments, viz. 300/. on the SOth October 1809, 
and 1047/. 10s. together with interest, and also the premiums of 
insurance paid, on the 15th April 1810. Judgment was soon 
afterwards entered up on the warrant of attorney: and the defen- 
dant having paid the first instalment of 300/., and the further 
suras of 84/. and 800/. only on account, the plaintiff issued a 
writ of execution, and levied 234/* upon the defendant's goods, 
to satisfy the residue. 

jyilliams, Serjt. had on a former day obtained a rule nisi for 
setting aside the capias ad satisfaciendum^ and restoring the 
monies levied, upon the ground that the plaintiff had not issued 
any vniioi scire facias^ nor executed any writ of inquiry thereon 
pursuant to the statute of 8 & 9 ^F. 3. c. 1 1. 

Shepherd^ Serjt. against the rule contended that no suggestion 
was necessary in this case. 

Williams and Best^ Seijts. in support of the rule, urged, that 
this warrant of attorney being given in a larger sum than the 
debt actually due, by way of penalty, conditioned for the pay- 
ment of the instalments, there was as much reason why the 
statute should apply to require a suggestion in this case, as in 
the case of bonds conditioned for payment of annuities, the 
amount of the annuity payments being in all such cases suffici- 
ently certain without the intervention of a jury, yet the statute 
required i'. 

The Court asked whether there were any instance of a sug- 
gestion being necessary where the security was merely a warrant 
of attorney; and observed, that if the doctrine contended for was 
correct, a writ of scire facias would be necessary upon every 
subsequent breach ; which the defendant's courisel admitted, but 
could cite no instance where a suggestion had been held requisite 
on a warrant of attorney. 

Mansfield, 
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Mansfield, C. J, This argument would extend to every 
warrant of attorney where the payment is to be made by instal- 
ments, so that it mutt be decided by a jury whether such in- 
stalments have been paid or not. But this case is not within 
tbe mischief intended to be remedied by the act, which was 
made to preclude the necessity of going into a court of equity. 
The common law courts have ever exercised an equitable juris- 
diction over their own judgments and process. The plaintiff 
jcopies here to complain of an irregularityi not to seek redress 
OH the merits. If it were necessary, the Court would direct an 
iisoe to try whether the instalments had been duly paid or not, 
but the plaintiff suggests nothing with respect to the merits. It 
ii wholly a new motion. 

Rule discharged with Costs. 
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ROPEB V. BUMFORD. 

npHIS was an action brought to recover for the use and oc- 
"*• cupation of 50 acres of land in the parish of Church hynch^ 
in the county of Worcester. Upon the trial of the cause at the 
Worcester spring assizes 1810, before Wood^ B., it was proved 
that the defendant, being overseer of the poor, the plaintiff^ 
with full knowledge of the irregularity of certain poor-rates 
which had been informally assessed upon the plaintiff for other 
land in the same parish, had directed the defendant's son, who 
was collecting rates for his father, to pay those rates upon the 
plaintiff's account, and to set them off against the rent; say- 
ing, be knew the levy was not a legal levj^, but the rent should 
eat out the levy. The defendant sought to set off against bbU 
9f. rent, which was proved to have accrued, 3:)/. 45. for bark 
idd, and these poor-rates so paid. The price of the bark was ac- 
cordingly proved and set off, but Woody B. thought the de- 
fendant was not entitled to set off the illegal levies : he thought 
it was like the case of the demand of money by a public officer, 
and a promise made to pay him, when the officer had no au- 
thority to exact the sum demanded, and he thought that pro- 
mise would be void in law, and therefore could not be made the 
sabject of a set-off. The jury accordingly found a verdict for 
the plaintiff, with 20/. 6s. damages. 

Shepha'df Seijt. having in Easter term moved to set aside 

the 
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..II iFfj?^/^ -'^I^.^.^TT TEW. .: 

the vercjict and have a new tria^ ujjxciq th^ groupd of fi mift- 
^irectioii ncloh this point, and having obtained a rule nisi^ 

Lensy o^ijt. now endeavounEd to shew ,cause against the r^ilft 
contbtiding eltliei' t^^t" the plaintiflTs promise to^^lo.w t^ie^ 
rafes by Wiiy of sef-off was witnoiit consjder^tjon^ c^ that thp 
(lefendant'obgni'to n^ shewn that he ha^, ^ft^u^MF ^i^^^^ 
th^ tufei to the pobr^ or paid the money oyer to the new ovi^rp 
scfef; of Whiiih he had offered ho ev^ence. This wa^ roerely f, 
pi^oniiie to' 'pay an illegal cTebt. 

' Btit the Co\irt held that it was more than a promise, ^d waa 
dquivateht ib an actual pavpaient of the mo^ey ii^to the plainti^a 
hand^y ^ and made uie 

^ Rule absolute. 
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that that rvi- 
denoe to be left 
to a jury of his 
consent o the 
alteratiot) of 
the preodises; 
Per Mansfield, 
a J. 



Doe, on the Denu^ o£ Suepjpard, r. Allen. 

npHIS was an ejectment br.ought to recover possession of a 
"*• messuage and shop in Northgate-streety Bath^ which the 
lessor for the plaintifl^ by lease of tfee 18th day of Decew^ben 
ig02, had demised to William JPpre, his executors, administra- 
tors, and assigns, for the term cjf 28 jears, detern)inable oa 
lives ; " provided^ tl^at if the lessee, his executors, adminiatr^ 
<*j^r$, or aligns, should, at apj tim<^ thereafter during thet 
**nerm thereby granted, permit or suffer any person or persons to 
^ inhabit or dwell in or upon the demised premises, or any part 
" thereof, who should therein u^e, exercise, c^rry on, or follows 
*^ (amongst other the trades therein enumerated,) tha trade of i^ 
** butcher, or any other dangerous, poisy, noisome, or oflGaa** 
** sive trade or calling whatsoever, or if all, or any one or 
<^ more of the covenants, clauses, and agreements therein conn 
<^ tained on tKe part of the lessee, bis executors, adn^inistrator^ 
<^ or assigns, should, during t^e term,, be. infringed or brokea 
*^ ui any respect whatsoever, then it sji^oald be lav^inl for tha 
" lessor to re-enter." And the lessee covi^f^anted " that l^jC, 
^' his executors, administratorsji and assigns,, wpuld not, dur-« 
>* ing all or any part of the term, exercii^e upon all or aJiy part 
^* of the premises, the trade of a butcbej^, &c. or any othen 
<* dangerous, noisy, noisome, or offensive trade or calling wba(F» 
<* soever/* Upon the trial of this cause at the Taunton sprinji 
assizes 1S|0, before Graham^ B., it appealed that the iess^ 
Dore had, >n Jidif 1803; for the coo^ideratipn. of 95^ assigued 

7 the 
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fha premises t6 the defendant; 1^0 thereupon partitioned off 1810. 

tbe shop into two separate tipartments, in one of which he car- 

ried on the bir;]m«s of a fishmonger, and the other he bad let tjes^ot 
€0 lease to Xoci^r,* a. butcher, who therein^ carried on his trade. Sheppahi^ 
Hie plaintiff, from tbe time of the assignment to the time «f j^^iBir. 
the trial, continued to live next door to the demised premises, [ ^ 79 ] 
and was witness to their conversion to these obnoxious usea. 
Tbe defendant hod paid his rent during that period to Dore^ 
snd could not prove any payment of rent by Dare to the plain- 
tiff's lessor subsequent to tbe alteration. For the defendant it 
was m^ed, that the circumstance of his having so long seen the 
nuisance, without inteifering, was evidence of a waiver of the 
forfeiture; but Graham^ B. thought there must be evidence of 
lome positive act of waiver^ and that mere silence was not suffi- 
cient. The jury fcmid a verdict for the plaintiff. 

Lens, Seijt. hni^hig in EasUr term obtained a rule nhi to set 
aside the verdict and have a new trial, 

Besi^ Seijt. shet^fid cause« \Mamfield^ C. J. observed, there 
was a circumstahce which had not been adverted to: it was 
suggested, thai a great deal of money had been laid out by the 
defendant in altering and improving these premises : that was 
not merdy a circumstance for the consideration of a court of 
equity : if the plaintiff la^ by «nd saw that laid out, it was a 
strong circumstance bank which a jury might imply consent to 
tbe iteration.] No such fact appears on the judge's report. 
Tbe covenant is unquestionably broken, and the only question 
is, whether there has been any waiver. How long must a man 
lie by, before his long-suffering shall amount to a waiver? It 
haa never yet been held that lying by would constitute a waiver 
of a breach of covenant. .But if the defendant has laid out 
money, of which there is no evidence, it is his own folly that 
he did not first tender his rent : if that had been received, he 
might have spent his money safely ; without that precaution, he 
was spending it in his own wrong. 

Ltftt in suppcMTt of the rule. It is not necessary there should [ iO ] 
be to actual payment of rent to constitute a waiver; that is 
QsAj 0xeti^li gratid : any other evidence of waiver is equivalent. 
It oo^t to have been left to the jnry, whether the plaintiff'^ 
lessor had made his election to determine the lease or to con« 
fiim it; for die lease is not made absolutely void, but only ren« 
dined voidabte by the breach of covenant ; and the lessor must 
doct whaihcr be wiU txMt or not. However^ nothbg in the 

evidence 
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evidraceshcirs thftt^ during diis long pericxl^ the rmC was not 
accepted; and the jury ought to have presQmM that it was. 
The {daiiitiffjiught easily have proved^ that the lesBornever re- 
ceived tfais^rent, And might have shewn the reasons why he did 
not. .[H^thy J. The plaintiff ii not bound to prOve a nega- 
tive J it fHight to. hJBve 'been. left to the jory^ whether the plain- 
lifi'had not, at. some one moment, assented to these acte. 

Maksvielo, C* J. I do not 'know how it is possible to help 
this defendant. The lessor having let to Dore^ with a covenant 
not to exercise certain trades, Dore undeVlets to the defendant, 
and the defendant trades contrary to the covenant: the plain- 
tiff lives nei&t door, and must be taken to have known the al- 
terations in the state of the premises. Supposing no money to 
have been laid out in improvements, and of that there is no 
evidence, the suffering him to go on, is an indulgence to the 
tenant; after a time the lessor brings an ejectment, and what 
you ought to prove is, that he consented to the change ; now 
you have not shewn that he has since^ either directly or in- 
directly, received any rc^nt; and if he had, it is probable he 
ga^vc Dore a receipt, and Dore would have produced it to up- 
hold the beneficial Jease. 

Heath, J. was of the same opinion. Forfeitures of lease 
stand on the same ground with forfeitures of copyhojd ; and 
there are a great many cases in the old books, where it is held, 
that a mere .knowledge and acquiescence in an act constituting a 
forfeiture, does npt amount to a waiver : there must be some act 
affirming the tenancy. 

Lawrence, J. The rule must be discharged. 

Rule discharged. 



After nonsuit 
for a variance, 
in an unde- 
fended action 
on a rrplevin- 
bond, the Court 
}>ermitted the 
record to be 
amended, and 
a new trial to 
be bad. 



Halheaj) v. Abrahams. 

npHlS was an action on a replevin bond. Upon the trial of 
r*^ the cause at the Lincoln spring assizes 1810, before jBoy- 
2^, J., the defendant did not appear, and the learned judge, 
on comparing the record of the declaration with the bond pro- 
duced in evidence, discovered a fatal variance, three dozen of 
chairs being mentioned in the bond, and four dozen in the de- 
claration, upon which the plaintiff was nonsuited; but Bayleyy J. 
said that, if he had been a judge of the Court where the action 

was 
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was broogfat» he wonl^ bave BMOeii^ed:&e,6^anAibD pmianto 1810. 
at the time of the triaL . . ...- <■ ». ^ - • "^ .. .; 

Shepherd^ Seijt. in i&M^^ iterna, moved to set iande the nbn- ^^^^^^^^ 
suit and amend the dooiaretiony on: the authority of Gnmdafjy. ABBAimks. 
MeU^ 1 ^<nv fi^/>. 28., and Holland is. JUgpiliVi^, £ JBbs. ^ FuU^ 
243., where Uie Coort permitted amendmeots after tri$l^ and 
he said it ought the rather to be permitted in this case, : because, 
as the defendant did not appear at trial, he bad incurred no 
costs. 

Mansfield, C. J. allowed it on payment of the costs occa- 
sioned by the amendment, that is, in this case, the same costs 
as if it had been amended before the trial, by summons before 
a judge in London. [When amendments are made at the trial, 
they are made without costs.] 

Rule absolute. 



T 



O'Callaghan v. Marchioness Thomond. "^ . 

July 4. 

HIS was an action of debt against the defendant, as (a) The umgaee 
executrix of the late Marquis of Thomand. upon simple pfan/m* 

' » i^ judgfinent by 

contract for 7000/. The first count set out certain Irish sta- cognovit may 

tutes of 9 Geo. 2. c. 5. and 25 Geo. 2. c. U., whereby conusees 'ouitr^^nhis 

of judgments are allowed to assign them, and the assignees of own oamc. 

sdch judgments may sue out* execution, and bring actions of 8catute<i 9V 2. 

debt on such judgments, in their own names. The count far- •»? ^5 G. 2., 

ther stated that Lawrence Camyrij in TrimVy term, in the42d conu»eetof 

year of his Majesty's reign, in the Court of Common Bench in iJig^them, 

Ireland, before the Right Honourable John Lord Norbury and **^ ^* ■**?' 

, , •^ nees to sue in 

his brethren, justices, &c., by the consideration and judgment their own 
of the said Court, recovered against the testator as well a ^J^^**^ 
certain debt of seven thousand pounds sterling money, that is judg;mentsupo« 
to say, of current money of Irelandy as also 4/. 45. 6d. of like *^^^'"^' '* 
money for his costs, and then proceeded to shew an assignment 
to the plaintiff, and a memorial enrolled in pursuance of those 
statutes. There was a second count on an account stated. ■ To 
the first count, there was a general demurrer and joinder. The 
statute 9 Geo. 2. c. 5. after reciting that judgments, staltutes 
staple, and statutes merchants, are frequently assigned fot 
valuable considerations, and to protect the purchase of estates, 
but are no more than equitable securities in the hands of the 

(a) See note, Vaughan v. Plunketty at the end of this case. 

assigneesi 
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LAORAN 

MardiiQiiess 
Thomond. 
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Qss^nees, «nd that assignees of such judgments^ statutes staple, 
or statutes merchants, as the law tlien stood, could not revive 
or discharge the same in their own names, but in the name of 
tiie conusees of such judgments, $tSLtQte$ staple, or statutes 
merchant, or their representatives, which was often attended 
With very great inconveniences, and the con usee might, after 
such assignment, enter satisfaction on the record of such 
judgments, statutes staple, or statutes merchdnt, without the 
knowledge or consent of the assignee^ enacts, ^< that where aioy 
^< conusee or conusees of a judgment or judgments, statute sta- 
^* jple, or .statute merchant, his, her, or their executors or ad- 
^ i&iniistrators, shall assign the same, jsuch conusoe or conusees, 
'^ his, her or their executors or administrators, shall also pet" 
^^ feet a memorial of such assignment,'' with such formalities as 
therein are mentioned. The second section enacts, ^^ that after 
<< such memorial enrolled, such assign^ or assignees, and no 
" others, may, in their own names, revive such judgment, 
^' statute, &c. and take out execution, discharge the same, 
*< and enter satisfaction on the record; and that the <:otliisor or 
<* conusors of snch judgment or judgments, statute, &c., his, 
^^ her, or their executors, administrators, at nseigns^ may, 
^^ upon payment to such assignee or assignees, plead payment 
*^ specially to such assignee or assignees/' The stat. 25 Gea» % 
c. 14, which is entided '< An act to explain and amend" the 
former act, after reciting that some doubts had arisen upon the 
construction of the former act, so far as the said act relates to 
the assignment of judgment and statutes in the several courts of 
law therein mentioned, for the remoTing of such doubts, de- 
clares, " that every assignee or assignees of every judgment or 
<* judgments, statute staple or merchant, that were then as- 
<< signed, or which thereafter should be assigned on record, b^ 
** virtue of the said act, his, her, or their executors, admini* 
^^ strators, or assigns, may not only revive such judgment, &c. 
'^ from time to time, in his, her, or their own nimie or names, 
** and take out one or more execution or executions thereon for 
•« the recovery of his, her, or their demands thereon, as by the 
^* said act among other things is directed, but also that such assig- 
** nee or assignees of such judgment, 8cc. now assigned or here- 
*^ after to be assigned by virtue of the said act, his, her, or their 
'^ executors, administrators^ or aBsign3, may bring an action of 
*^ debt, or otherwise proceed or sue dierecnif in his, her, or their 

" own 
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" own naroe or names, and be considered to all intents and pur- 
^< poses in the place, Btead, and condition, either in law or 
" equity, of the assignor or assignors.*' 

Peckwelly Serjt., in support of the demurrer, admitting th^ 
general principle, that the law of one country would recognize 
and enforce obligations raised by the law of another coxmtry, 
contended nevertheless, that the rule extended only to the sub- 
stance of the contract, but could not transfer to another coun- 
trj' the form of recorering, nor contrarene the general prin- 
ciple of the English law, that chases in action were not aissigh- 
able; consequently that no actbn could be sustained in thU 
Court oa the judgment, otherwise than in the name of Coimfu^ 
Nevertheless, hft was awara of the caee of Irmes y. Dunkp, 
8 T. JS. 595. But the Cbert intimating a strong opinion 
against him upon this ground^ he objected that on the &ce of 
this declaration the plaintiff did not bring himself within these 
statutes, which extended only to judgments by cognaoit: where- 
as if this form of declaration were sufficient, there was no 
assignee of a judgment recovered in -any shape whatever in Ire-- 
land^ whether upon demurrer, verdict, or by default, who 
cookl not prove the allegation contained in this declaration, 
that the plaintifF recovered by the consideration of the Court : 
this wp«ld be the inevitable consequence, if for conusee the 
Court could read recoveron Tliere was a known distinction 
between the two words: conuscc meant only the plaintiff to' 
whom a judgmerrt was acknowledged. The English statute; 
82 Hen. 8. c. 5. " for the continuation of debts upon execu- 
tion,*' distinguishes between recoverers, obligees, and recqg-, 
nixees. The Irish legislature contemplated only such judg^ 
ments which may be said to be in the nature of obligations, in 
like manner as fines and common recoveries, though judgments 
of the Court are in the nature of cbmmon assurances of land. 
They would have used the word recoverers, if they had meant 
to extend the act to all judgments whatsoever, and had not 
meant to confine it to judgments by cognovit. 

Runnington, Seijt., contrd^ contended that the stat. 25 G. % 
was meant to apply to judgments of all sorts, and between all 
parties whatsoever: for, although the stat, 9 G. 2, applies to 
judgments by cognovit^ there are no means to distinguish on the 
record of a judgment, whether it passed on a cognovit or other- 
wise. But, all the Court and the officers denying this, he con- 
tended that it was only matter of form, and inasmuch as there 

was 



1810. 

md 

«#. 

Marcbioneas. 
TmoMOHQi*) 
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18I0» was no ^cial^Mibe^'of dettlW^er assigiied^ no advantage could 

r~ noiftrbe tnken <!if it. ■ 

LAGHAN Tfce Court, hoWfeVfer, b^ing unanirFroiig that it was matter 

^^- of substance, he ptayed' leAVe to aWeiid, Whiich was granted, 

Thomon^ ^^» ^ponhiquity, he shdttld fitfd that th^'judgtoent was in feet a 

jud^ent l^ confession^ so' thfat he eould avail himself of the 

indulgence. ' ' > - ' ' ■■• 

MsumpsU lies (^) VaughanY. Plunkettf C.S. June S, 1810, sitdnes at fTestmiruter after 
judgment since •o^'^'* ^^'"^ ^o'** Cnambref J. Assumpsit upon a judgment in the Court Oi 
the £/iito«. Bxcheqiur in frelahd. Damppfti for the defendant, objected that since the 

ITwM of Oreat Briimn add Irtland^ Msumpsit toold no longer be maintained 
upon an Irish juc^nieQt, because it was a record of the Uak$d KingtUnh aad 
might be brought over to the Hgaise. of JLords here. ChMmhrcy J. It was re- 
moveable to the House of Lords before the Union: but I will resenre the 
point. Verdict for the plaintiff, but the defendant never moved the case. 



[ 86 ] 

Ju^ 4. SouLSBY, Assignee of Halliday, a Bankrupt, v. Lea. 

tiff retolw^the QHEPHERD, Scrjt. had on a former day obtained a rule 
venue upon the ntsi to change the venue in this case from Yorkshire to Wtt- 

uMiat under- rpstpr 
Ukingtogive <^^*^^' 

material eri- Clayton, Sent, now shewed cause, upon the ground that the 

denee within , . tL / . o y I i ? • i_. i. 

the county, plamtitT was the assignee o\ a bankrupt, and it might happen 

andiLue^oi^d ^^^ ^^^ defendant might dispute the commission of bankrupt 

be such as to iinder. which he derived title : he therefore claimed, that if the 

evlde^cl^'frre- defendant did dispute it, the pUuntiflF might be permitted to un- 

levant, the |iei^ dertake to give material evidence in Yorkshire, inasmuch as the 

the under- trader had resided, and the commission was opened, at Brad- 

pcnsSwfth!^ f^^ ^" ^^^^ county; and thereupon he would be entitled to 

Thu»,ifthe havc the veuuc restored: but if the defendant would not dis- 

be the trading P^^ ^^ commission, he did not wish to have it restored. The 

of a bankrupt, gtat 49 G. 3. c. 121. s, 14. requires the party who means to dis- 
or a petition- . . , * . ,1 

ing creditor*fl pute a commission, to give notice of his intention : and unless 

coont7^*yet*if ^^*^ notice is given, it is now unnecessary to do more than to 

the defendant give in evidence the commission and the proceedings under it ; 

tice^of hliln*^" "Ut the notice need not be given by a defendant until the time 

iention*to dit- Qf pi^^ pleaded, whereas, a venue is chanf^ed before plea. He 
pute the com- .1,/. ,, . nii 

mi»ionaoder conceived, therefore, that the circumstance of the plea not 
*^4l^8othat "^^"g accompanied with such a notice, would render unneces- 

the jnere pro- 

ductioo uf the comniissioQ and proceedings under it proves the trading an^l petitioning creditor's debt, 

semhle that the undertaking needs not to be further complied with. 

sary 
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sary the local evideoccy which, without such notice, would be 
material and necessary ; and he cited the case of CockereU v. 
ChamberUuflw^ unte 1. 518. to shew that where the plea is sach 
a& to redder it irnddi^nt' to the issue to prove the local circum-^ 
stances^ whidbi the. plaintiff .undertook to prove arising within the 
county, tbe^ uudetrtakingto give roalerial evidence in the county 
where the venue is laid, is thereby dispensed with. 

Mansfield, C. J. put him to his election whether he would 
undertake to give material evidence in Yorkshire? 

Xaweemce, J. observed, that if, upon consideration, he felt 
confident that the case cited ^plied to the present case, he was * 
safe in undertaking to give material evidence, in the present cir-' 
cumstances: and the rule was accordingly discharged, on the 
usual undertaking of the plaintiff. 



1810. 
Souussr 

v. 
Lea. 



[ 87 ] 



SouTHCOTE, Executrix of Southcote, Esq. t;. Hoare, 

Bart. 



July 4. 



'T^HE plaintifl^ as executrix of the last will and testament of By indenture 
-■- Thomas Southcote j deceased, declared in covenant against twJ^n A. i, B, 
the defendant upon an indenture of lease of 8 parts, made '^*^'f'^:*^ 

«» • •% ' yr • 1 •! nant tor life, de- 

between the said Thomas Southcote m his lifetime, (therein de- mised toC; 
scribed as tenant for life of the real estate of John Southcote, ^^^^^ ^^^P. 
deceased,) of the first part, Thomas Charlton, (therein described (areceirer,)and 
as the receiver appointed by the High Court of Chancery of the ceiver or re-" 
renU and profits of the estates of the said John Southcote,) of f5»vef«f«rthe 

^ . " time beiogr» anil 

the second part, and the defendant of the third part: whereby, tuandwithsuch 

after reciting that John Southcote, by his last will, had given a w^^,"^ for"^"* 

leasinfiT power, under the restrictions therein mentioned, to every ^^^^ '*^*°^» 

° ^ , .. TT . 1 . 1 , «^o"J** ^ 'un- 

person to whom any estate tor ute in the premises was thereby titieii to the 

devised, when and as they should respectively be in the actual ami^wi'h "e°lr^ 

possession thereof, the said J. Southcote demised to the defendant of them. A. 

the manor, farm, lands, and premises, called Bruham Lodge, in his extsjuirix* 

the county of Somerset, therein particularly described, with the [ 88 ] 

appurtenances, to hold the same unto the defendant for the term u^* c"i^"^["" 

of 16 years. And the defendant thereby, for himself, his heirs, ^^^ breach in 

executors, and administrators, covenanted to and with the said lifetime, bat 

Thomas Charlton, and other the receiver or receivers for the ^*^^^he»ciio» 

wa8 joint, and 
survived to B* 
A covenant with two and every of them is joint, thoagh the two are several parties to the dead. 

8 time 
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181Q. time bmg» (nad to and with such other person ^n* persofisr air, 
^ for the tiwo beiofts should or miirht be entitled to the ft^eehold' 

^. or inheritance, or to tlie rents and profits of the said premises,) 

HoABSy Baru m^d to and with every of them, by the said itidenture, amongst 
qtiier things, to repair the premises, and the same, so repaired; 
B$ the determination of that demise, to jricld up to the said- 
j[%omas Charlton^ or such future receiver or receivers, or other 
person or persons for the time being entitled as aforesaid ; and 
not to suffer cattle to feed in ^o coppices demised, nor fell, 
damagf^, or dispose of any timber trees or saplings. By virtue 
cl* which demise the d^ndant entered and was possessed, and 
continued possessed until the de&th of the said T. Scmiheotey the 
reversion of and in the same premises with the appurtenances 
belonging to the said TJiomas SonUhca^e^ as tenant for the term 
of his natural life, under and by virtue of the said will, and the 
said Thomas SotUhcote during^ ail that time being entitled to the 
freehold of the snid premises, to wit, as tenant thereof for the 
term of his natural life. And the plaintiff averred brenchesriit 
the life of Thomas SotUhcote^ in not repairing, in depasturing 
cattle in the woods, and in cutting and destroying timber, by 
the defendant himself, and the like breaches committed bv^ one 
Thomas Andrews^ who was then and there the assi^ of the dib- 
fendant, and so the defendant had not kept his covenants with 
the testator 71 SouthcoU in h\» lifetime,, or with the plaintiff, ex- 
ecutrix a« aforesaid, since his death; to the damage of the plain-: 
tiff, with a profert of the letters testamentary. To this deda*^ 
ration the defendant pleaded in bar, that the said Thomas CharU 
[ 80. ] ton duly sealed,^ and as his act and deed delivered the said in* 
denture^ and survived the said Thomas Southcote^ and was still 
in full life. There was a further plea, traversing the breaches 
assigned. The plaintiff demurred to the first plea, and the de« 
fendant joined in demurrer. 

Shepherd, Serjt. endeavoured to support the demurrer. He 
contended that inasmuch as the covenant was to and with every 
of them, there were several covenants. The design was, that 
there should be one several covenant with Charlton^ which, if 
Charlton had ceased to receive, and a new receiver was appcnnted,. 
• woi^Id be a covenant to and with the new receiver, but which, i£ 

no new receiver were appointed, would be extinguished; and 
that there should be one other several covenant with Thomat 
Southcotfj and other the person entitled to the rents and profits 
fisor the time beings which covenant would remain although the 

other 
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alber should be exiioguished. It has been held that where the 1810. 
intereit is joint, the word each makes no difference, and does ^ 

SOUTHCOTS 

not constitute a separate covenant, but here the interests are ^^ 

sereral, and therefore every, which is sjmonymous, shall have Hoare, Bart. 

that effisct. Tkamas Southcote was interested to receive the rents 

and profits on his own account during his life : the office of re» 

ceiver had a view to the interests of some other parties, which 

makes this case distinguishable from those of RoUs v. Yate^ Yelv. 

177. S. C. by name of Yate v. RoUesj 2 Gouldsb, 207. Yale v. 

Rmles^ 1 Bulst. 25. Slingsln/'s case, 5 Co. 19. Duke of Nor- 

tkumberland v. Erringtorij 5 T. B. 522. Anderson v. Martin- 

iakj 1 Ea$ty 497. This is not an indenture by Southcote and 

Charlton of the first part, but by Southcote of the first part, and 

Chariton of the second part. Suppose the Court of Chancery 

should now take away the receivership from Charlton^ without 

a{^inting another receiver, there would be no one who could 

sne on this covenant. This plea moreover is bad, because it does [ 90 ] 

not shew that Charlton continues receiver. 

Best^ Serjt., who was prepared to support the plea, was stopped 
by the Court. 

Mansfieij), C. J* It may be the practice of the master'^ 
office to frame the covenants in this way, but I do not think it 
is. It is a strange thing. The demise is by the tenant for life. 
The master's office is much puzzled upon this subject, but in 
practice, they usually cause the receiver t% demise under the 
order of the Court, who can convey no legal interest; but 
whenever they can, they get a tenant for life, or a trustee of the 
legal estate^ to join. It is urged for the plaintiff, that to and 
with every of them, means with each of the two separately; but 
it would be very strange if it were so; it means, with every of 
the receivers and with the parson entitled, jointly ; and certainly 
it is important that the action should not be brought by a repre- 
sentative who pays no costs, but by some one that is liable to 
costs. Charlton must be taken to be receiver i^till. 

Lawrence, J. There is a great deal of difference between 
covenants where the parties covenant jointly and separately, and 
where 'they covenant with them and every of them : in the former 
case the covenantees clearly have separate actions. 

Judgment for defendant. 
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July 4. SwiNNEUTOiir i;. Marquis of Stafford. 

Where there HPHIS was an issue under an inclosure act, to try whether 
iJwrt*time for the defendant, who was seised in fee of a tenement in the 

investiguting a occupaiion of a tenant named Knight^ had a right of common 
property, of a in respect of that tenement over Mothersall common, otherwise 
ob^^'ure'imturc. JVybbenhall heath, in the county of Stafford, the waste directed 
and of great va- to be inclosed. Upon the first trial before Lawrence^ J. at tl^ 
conaicting"evi- Stafford Lent assiaes 1810, the defendant offered in evidence^ 
mT ^bT ^^*^'" ^' ^^ ^^^ grant to the priory of Stone, brought from the Coitih 
and the Court nian MSS. id the British Museum, Lawrence, J. rejected thi^, 
th^r venUc?^ first, ou the authority of the case of Mickell v. Rabbetts, still 
wron8,yetif the pending in the Exchequer, where a grant to the Abbey of GlaS" 
be bound for totiburi/ contained in a curious manuscript book entitled the 
ever by the vcr- geaetum Abbatis, preserved in the Bodleian library at Oxford^ 
wUl'grantanvw was rejected as not coming from a proper custody; and secondly* 
mentTf ^co^tj. because these were entries made by the monastery of tbeir pwn 

Antirntgranti rights. Secondly, an old grant of common made by John De 
received in e?i Titissell in 1342, to the priory of Stone, given by a friend of 
thr^c-an^brac- *^ plaintiff, not connected with the estate, to the plaintiff, a« a 
' counted for, as curiosity. This the learned Judge rejected for the like ireason, 
the hami* of the posscssion of it not bein^ sufficiently accounted for, dot 
some one con- connected with any one who had an interest in the land. It 

uected with the "^ . . i i . , , /. ^ 

estate to which appeared that the commissioners had in the month of August 
they relate. preceding the trial, upon examination of evidence, allowed the 
claim of the defendant. There was much conflicting parol tes- 
timony on both sides as to the question whether the tenants ol 
' the tenement in right of which the claim was mado, had beei 

accustomed to turn out their cattle on the locus in quo, or on oiu 
of the two adjoining commons called Normacott common, anc 
[ 92 ] Burlastone common, all three of which, until lately, lay opei 
to each other, and from either of those two the cattle put then 
strayed pur cause de vicinage into Mothersall common. The <^e» 
tion went fully to the jury upon the contrary evidence, and tbj 
jury found a verdict for the defendant, confirming the decisiou o 
the commissioners. 

Lens, Serjt., halving in Easter term 1810 obtained a rule nu 
for a new trial, 

Williams and Faughan, Serjts. now shewed cause. The de 
fendant produced numerous witnesses who had seen the sheej 
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turned out from Knighfs tenement upon Mothersall common, 1810. 
and the evidence was left to the jury, who are the proper tribunal 
to decide a doubtful point. 

Lens^ contra, relied on the pointed evidence of one witness, Marquis of 
who remembered many years since meeting the tenant of Knighfs SxAffonD. 
tenement driving his flock from the common, and hearing him 
sssign as his rea&on for so doing, that the common was going to 
he driven, and that his sheep would be impounded ; and also on 
a piece of evidence, that anciently there was no gate or opening 
difectly leading from Knighfs tenement to Mothersall common, 
nntil about 66 years since; when a wicket had been made 
throfugh a fence of the farm abutting upon Mothersall common, 
dirough which the sheep used to be driven out to pasture there, 
tod which wicket was stopped up about 45 years since, soon after 
a remonstrance made by tlic lord's bailiff against the turning out 
of sheep there by the tenants of Knig/U\ tenement; also that at 
a later period the tenant of Knight\ tenement had been long ac- 
castomed to turn out his sheep to common through a gate called 
the Fotdgafe, which led out upon Normacott common ; but that 
the Mmmoners of Normacott having made a fence to divide that 
coimnon from Mothersall, this gate afterwards communicated r 98 1 
Ottly with a drift way, left without the fence, for access to 
tnighfs tenement ; upon which occasion the tenant of Knight's 
tenement complained that he now had no way to get out upon 
dther of the commons, and in consequence he cut a gap through 
a cCfttier of a wood in another part of the farm which abutted 
On Ifortnacoft common, and from that time forward suffered his 
tbeep to stray out on the common through that gap, until Nor- 
wtcatt common was finally allotted and inclosed by virtue of an 
act of parliament. 

Mansfield, C. J. The point that weighs most in this case 
'on the part of the application for a new trial, is, that it is a 
question involved in great doubt, great obscurity, and of great 
ndue; and the verdict in this case binds the right for ever. 
There are three commons of great extent, running for miles, all 
titliliclosed ; cattle wrongfully turned on, pass from one to ano- 
ther, and it is no one's business to turn them off. It is of litde 
importance to the people of Mothersall, whether the cattle are 
immediately turned out on Mothersall^ or on Normacott, whereoa 
Knight's tenement certainly had common before the inclosure : 
and persons in such a state of things are naturally very inatten- 

F 2 tive 



SwnWERTON 



93 CASES IN TRINITY TERM, 

1810. live to the place where they are turned on. A lord of a manor, 
or his agent, might think it worth while, if he saw cattle im- 
properly turned on, to order them off, in order to provide against 
Marquis of any future contest, but the commoners have no interest; for 
STAFfORD. whether the cattle are turned out on one common or the other, 
they would very soon find their way to that common where is 
the best pasture. There are several circumstances in this case 
which throw a doubt on the defendant's right of common. First, 
there was antiently no place through which cattle could be 
turned out from this farm on Mothersall common ; this wicket 
C 94 ] being comparatively modern, and the opening through the wood 
quite recent. There was an opening to the road, bat that led 
to Narmacott common ; and it would be a very singular circum- 
stance if there was a right of common and no way to get at it. 
The evidence of the man, who heard at 10 years old the con- 
versation between the lord's bailiff and the tenant, insisting on 
the latter stopping up the wicket, is in some degree confirmed 
by the wicket being now stopped up. And no reason other than 
the absence of common right is assigned to account for that cir- 
cumstance. The observation, ** Now we cannot get out on 
either common," is equivocal, but the last-mentioned circum- 
stances and the making a way through the wood to NormacM 
common, certainly deserved consideration. And although the 
decision of the commissioners on the claim was made in August^ 
and seven months elapsed before the time of the trial, yet that 
is no^ a very long time for the investigation of a matter, from its 
nature involved in so much doubt and obscurity : and since much 
pains seem to have been taken, and the subject-matter is of great 
value, and the inheritance is to be bound for ever by the verdict, 
and since it is very possible that more light may be thrown on 
• it, it is better that it should go down to a further investigation. 
But the new trial must be had on payment of costs, and the 
person who applies for it would not be wise to pay the costs, and 
to try it again, unless he could throw more light on the subject. 
The Court does not decide that the present verdict is wrong ; 
but for the reasons above-mentioned it may be more satis&ctory 
that the ttm should undergo another inquiry. 

Rule absolute upon payment of costs. 
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1810. 

Cox v. Brain. ju/^s. 

npHIS was an action for the rent or price of certain tithes. The if the bar- 
-■"declaration stated, that in consideration that the plaintiflF 5*!'^°'**^'^ 

, . , » ^ for one year 

woaid let to the defendant certain tithes arising upon a certain underlet them 
part or portion of a certain meadow called Botley meadow, for a ^npUm^thB 
certain space of time, to wit, one year, commencing from the 25th '•«^» ^ ^^ 
of March 1808, and would suffer the defendant to have and take the noderiett- 
tbe same for the said time, the defendant undertook to pay him SfJJ^J^.^ 
therefore 41/., to wit, 61. immediately, and the residue on or before other bargainee 
the 25th of Marck 1809: the plaintiff then averred, that he did uthSTfoTthe 
let to the defendant the said tithes, and did permit and suffer folto^wgyear. 
him to have and take them for the said time. The second count miu the con- 
sUted, that the defendant was indebted to the plaintiff for cer- JStLn^t^ 
tain tithes arising upon and from certain lands in the parish of Oeciaratioo : 
St. TTumoi^ in the suburbs of the city of Oxford^ and due and of a couut'aTerred 
right payable to the plaintiff, as proprietor thereof, by the J^^"*^^ 
plaintiff bargained and sold to the defendant, and by the de- the plaintiff 
fendant, according to that bargain and sale, had, enjoyed, and ^^^l^J^ 
taken ; and thai the defendant undeitook to pay. The next tain tiUiea, Uit 
count was on a quantum valebant^ for tithes of the like description, .greed to pay 
There were ako counu for goods sold and delivered, and on an pf^i^tj^^j^^j^ 
account stated. The defendant, as to all the said several sup- Um laid uthet, 
posed promises, except as to 15/., parcel cf the several sums Jhe d<lfe5!IS'* 
claimed^ pleaded that he did not undertake, and as to the 15/., toukethem, a 
parcel of the said several sums, he pleaded a tender, and brought the counta ge- 
the same into court. He also pleaded a set-off. The plaintiff JSSf t^de- 
took issue on the tender and set-off. Upon the trial of this frndantfrom 
cause at the last Ojford Spring Assizes, before fFood B., it ap- tSSJ^l^Ji^ti^" 
peared that the plaintiff, who was lessee of the tithes in question, >>>> ^^ios 
under Christ-Church in Oxford*^ on the 4th of April 1808, ex- tochintemip- 
posed them to be let or sold by auction ; the conditions of the '*°° *^ "^ 



tale were, that the rei)ter of the lots should pay immediately into r # q^ <i 
the hands of the auctioneer 5/. as a deposit, as part of paymentf ^ 
and sign an agreement for payment of the remainder on or be* 
fore the 25th of March 1809, if required. That the letting of 
the lots should commence from the 25th day of March then last 
past, and that the purchasers should give up their lots on the 
26th day pf March 1809. The defendant was dechired the 
liighmt bidder for the first lot, which was the tithe of about 100 
acr^ more or less, of Botley meadow, and six acres of pasture 

land, 
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1810. land, at 41/., and he paid into the hands of the auctioneer 51. on 

account. The titheable land in Botley meadow was in the bands 

Cox • 

^^ of nine occupi:»n», and the tithes had in the preceding year been 

Brain. let by the plaiiitifF on similar conditions, but at the rent of 252. 
only, to Chillingwortk, the occupier of the largest parcel of the 
land out of which they issued, and he had underlet to the seve- 
ral other occupiers the tithe of their respective lundi. Tliis cir- 
cumstance was publicly stated at the tinio and place of the 
auction. The defendant having previously informed the occu- 
piers of his intention, began to collect the tithes in kind ; but 
after he had taken up the tithes of two or three occupiers, the 
rest of them refused to set out their tithes, alleging that they had 
received no notice to determine their compositions of the prece- 
ding year, but they offered the same sums, as compositions, 
which they had paid to Chillingworfh : these however the de- 
fendant refused to accept. The defendant tendered to the 
' plaintiff for the tithes the sum of 15/., which was admitted to be 
a fully proportionate value for those tithes which he had col- 
lected in kind. Wbod^ B., at the trial, was at first of opinion 
that the plaintiff could not recover, because he had not given 
the land-occupiers that notice to set out their tithes, which he 
[ 97 ] thought was necessary to determine their pre-existing composi- 
tion, and to put the defendant in possession of the tithes which 
he had contracted for ; the plaintiff urged, on the authority of 
Yate V. Willany 2 East^ 128. and 1 Term Rep. 464. Cox v. Parry, 
that by the plea of tender, and payment of money into court upon 
all the counts, the defendant had admitted the special contract, 
and that nothing remained to be proved, but the amount of the 
damages he had sustained, which he contended was the difference 
between 15/. and 41/. The jury, however, under the direction of 
the learned Judge, found a verdict for the defendant, but liberty 
was reserved to the plaintiff to move to enter a verdict for the 
plaintiff. 

Accordingly, in Easter term Williams^ Serjt. moved, as well on 
the ground that the contract stood admitted by the payment 
into court, as also on the ground, that Chillingmorth^ whose 
interest was determined, could impart to his undertenants no 
greater estate than he himself possessed, and that therefore no 
notice to them was necessary. The Court granted a rule nisi 
on both points. 

Shepherd^ Seijt. in this term shewed cause. The plaintiflT 
having tendered the value of so much of the tithe as he actually 
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Imd poMession of, the plea of nan assumpsit as to the residue iA> 1910. 

proved; The defendant weht on collecting tithe until he was • 

stopped by this composition being set up, and which was the de- ^^ 

{ault of the plaintiff, and all that he collected he paid for. Btuuy. 
[Mansfield^ C. J. That would be a very good defence as to die 
residue beyond the 15/. upon the issue of quantum talebantj if* 
the defendant had not admitted the special count.] And like- 
wise upon the count for tithes sold, and delivered. And unless 
the lender be an admission of the cause of action, the defendant 
ii clearly entitled to the verdict on the first count. The seller is 
bound to put the buyer in such a condition, that he may receive [ 98 ] 
his tithe without dispute or trouble. IHeath^ J. The seller is 
bound to warrant him against all lawful claims ; no further.] 

Lawrence, J. Could Chitlingworth bind the estate longer 
than during hisiiitcrest ? 

Mansfield, C. J. (stopping Williams and Peckwell^ Serjts.^ 
who were prepared to support the rule,) How can you argue it? 
You have paid money into court generally ; you now intend to. 
apply it to the quantum valebant ^ and you insist on the sufficiency 
of that sum as your defence, saying that as to the special contract 
the plaintiff could not perform his part of it, and piit you iQ 
possession of the titlies, as he had engaged to do. If you relied 
on that point, you had a plain way to proceed, by pleading non- 
assumpsit to the first count, and paying the money into court on 
the quantum valebant only : but here, by inadvertency, you have 
by your tender admitted the special contract, and therefore you 
cannot deny it. 

Rule absolute. 
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July 5. 



'^PRESPASS for breaking and entering four closes of the No one can 
'*' plaintiff, situate in the parish of St, Bartholomew^ in the tcripti^n in bis 

own land. 

tf an act immemortally dbne in the land of A. at each repetition produces an efl^ct on the land of ^., 
which under the ordinary state and disposition of J9.'s land occasionv no perceptible injury, there w no 
fronnd'to presnme a grant from the ancestors of B. to the ancestors of A. of the right of doing that act. 

Therefore if B. makes a new application and disposition of hi^ land, of such a sort that the ^ect pro- 
duced in the land of B. by the repetition of the act done in the land of A. becomes injurious to the pro- 
perty of B. under such new disposition of his land, A, is not authorized in r€p< ating thiit act. 

But if the effect produced on the land of B. by the act done in the land of A. had pt all times occa- 
sioned a perceptible injury to F.*s property, there would have been sufficient ground to presume a grant 
bwn the ancestors of B. to the ancestors oif A, of the right to do such act. 

A. has immemorially had, for watering his lands, a channel through bis own field, in a porous soil, 
through the banks of which channel, when filled, the water pen^olates and thenceK passes through the 
eoDtiguooi'Soil of B. below the surface, without producing visible injury. B, builds a new house in 
his landy below the level of his soil, in the current of the percolating water : A. cannot now justify 
iBbg'his clumne], if the percobtfng water thereby injures the hduse or B. Pfr Lawrence, J. 

county 
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]810. ' county of Sussexj atid treading down and spoiling the grass^ and 

subverting the soil ; and, with sledges and other iron instru- 

^^^^ ments, breaking down, prostrating, and destroying the hatches, 

Barbbiu penstocks, weirs, and dams of the plaintiff, there then erected, 
and throwing the materials into a certain watercourse, where 
they were lost. The defendant pleaded, first, not guilty. Se- 
condly, as to the breaking and entering one of the closes, tread- 
ing down a little of the grass, and there subverting the plaintiff's 
soil, and with sledges and other iron instruments breaking down, 
prostrating, and destroying the hatches, penstocks, weirs, and 
dams ; that the defendant, long before, and at the said several 
times, when, &c. was lawfully possessed of a certain dwelling- 
house, with the appurtenances, in the parish of St. Peter^ihe^ 
Greats otherwise the Stib^deanry^ in the said county of Stissexf 
near to the said close in which, &c. and also near to a certain 

[ 100 ] watercourse, running and flowing in and along the same close, 
and that the water of the said watercourse, before, and until the 
time of the obstruction thereof hereafter mentioned, had run and 
flowed, and had been used and accustomed to run and flow, and 
then and from thence until, and at the said several times when, 
&c. of right ought to have run and flowed, and still of right 
ought to run and flow, freely and without any undue obstruction 
or hindrance; and the defendant averred, that the said hatches, 
penstocks, weirs, and dams, before and at the said several 
times when, &c. had been, and were, unlawfully kept shut and 
fastened, and kept and continued to be shut and fastened, by the 
plaintiff, for a great and unreasonable length of time^ so that the 
water of the said watercourse could not run and flow in its usual 
and accustomed manner, but was obstructed and kept back by 
the said hatches, penstocks, weirs and dams, insomuch that by 
reason thereof divers large quantities of water, which would 
otherwise have run and flowed away from the said dwelling- 
house, were prevented and hindered from so doing, and by 
means of the premises, ran, flowed and penetrated into the 
defendant's dwelling-house, ixfi.\ for the purpose of abating and 
removing which obstruction and nuisance, the defendant justified 
the acts com}>lained of. Tlie third plea, after the same intro- 
duction as in the second, stated, that the plaintiff before and at 
the said several times when, &c. did wrongfully and injuriously^ 
by and wth the hatches^ penstocks^ weirs, and dams in the decla- 
ration mentioned, and by wrongfully and injuriously keeping the 
same shut and fastened f cause and procure divers large quantities 

of 
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of 'water to accumulate and increate in and upon the said close in 1810. 
which, &C., and which, before and at the said time when, &c. 
ought to hare run and flowed ofF and from the said close, in 
which, &C., and away from the dweDing-house of the defendant. Barber. 
and by reason vahereofi divers large quantities of watery before 
and at the said several times when, &c. ran andjkmed unto and [ 101 ] 
into the same dwrlling-housej &c. wherefore he justified the acts 
complained of. The fourth plea, after a similar introduction, . 
averred, that the plaintiff, before and at the said time when, &c. 
wrongjidly and injuriously kept and continued the said hatches^ 
penstocks, weirs, and dams, shut, dosed, and fastened in and 
across a certain watercourse in the said close in which, &c. and 
thereby caused and procured divers large quantities of water, be- 
fore and at the said several tiroes when &c« to arise, accumulate^ 
and increase in and upon the said close in which &c., and hf 
reason thereof divers large quantities of water, before and at the 
said several times when, &c. were hindered and prevented from 
running and fUming from the said last^mentioned dwelling'-house 
of the defendant, and greatly overflowed and damaged the same^ 
&c.; wherefore, &c. The plaintiff joined issue on the first plea; 
and in his replication to the second plea, admitted the defen- 
dant's possession of his house as therein described, but, pro- 
testing that the water of the said watercourse^ before and until 
the time of the obstruction thereof in that plea mentioned, had 
not run and flowed, and had not been used and accustomed to 
ron and flow, and then, and from thence until, and at the said 
several times when, &c. of right ought not to have run and 
flowed, and still of right ought not to run and flow freely, and 
without any undue obstruction or hindrance, he averred, that 
long before and at the said several times when, &c. Thomas 
Peckham Phipps Esq. was seised in his demesne as of fee, of and 
in the said close in which, &c. and of and in another close called 
the Tooenty Acres, adjoining thereto, and situate in the said parish 
of St. Bartholomew, with their respective appurtenances; and 
prescribed in right of his estate of and in the said close called 
the Twenty Acres, for an immemorial right to stop up and dam, [ io2 ] 
with batches, penstocks, weirs, and dams, the water of the said 
watercourse in the said close in which, &c., for the purpose of 
taming the said water out of the said watercourse into, through, 
and over the said close in which, &c., in order to, and for the 
porpose of watering, meliorating, and improving the said other 
close called the T\venty Acres, every year, at all times of the 
year, as often as occasion bath required, as to the said close 

I called 
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in 10. csned the Twenty Acres with the appart^fMuiees, belong* ^ 

i»g and appertaining, to wit, at the pari&h of St, Bartholomew 

CoonR aforesaid. He then nveiTcd, that T. JP. Phipps demised both 
Bambsk. closes to the plaintiiF, who afterwards, and before the said times 
when, &c., to wit, on the day last aforesaid, at the saihe parish,, 
being a time when occasion required, did stop up and dam the 
water oi the said watercourse, by then and there putting dowrn 
and placing the said hatches, penstocks, weirs, and dams in the 
said close in which, &c, for the poirpose of turning the water of 
the said watercourse out o( the same, into, over, and through . 
the said close in which, &e., in order to and for the purpi>se of 
watering, meliorating, and improving the said close called the 
Twenty Aeres^ and kept and eoutinued the same, so put down 
and placed there^ as the occasion then required, in exiercise of 
the said right, as be therefore lawfoUy might, until the defeu* . 
dant, of hu own wrong, at the said several times when, &c. eam^ 
mitted the several trespasses, &c. ; and concluded by traversii^ 
that the said hatches, penstocks^ 'weirs, and dams, before and at the 
said several times when &c., had been and were wrongfully skid 
and fastened, and kept, and continued so shut and &stened, by 
the plaintiff, for a great and unreasonable length of time. To tlie 
third plea, the f^ntiff, omitting the protestation, repUed the 
same fact^ as in the replication to the second plea, and traversed 
that he did wrongfkdly and injt/fiousfy, by and with the said 
[ 103 ] hatches, dams, and weirs, and by wrongfully and injuriously keep- 
hrg the same shut and fastened, cause and procure the said large 
quantities of water to acamulate and increase in and upon the 
said dose in which, &c., and which before and at the said time, 
when, &;c. ought to have run and flowed off and from the said 
close in which, &c. to and away from the defendant's dwelling* 
house. To the fourth plea the plaintiff replied in the same 
manner as to the third, and concluded w^ith traversing that he 
wrongfully and injuriously kept and continued the said hatches, 
penstocks, &c. shut, closed and fastened in and across the said 
watercourse, and thereby corned and procured divers large quaU" 
titles of water to arise, accumulate, and increase in and upon 
the said dose in which, &c. The defendant in his rgoinder 
took issue on these several traverses. Upon the trial of tliis 
cause at Horsham, at the Spring Assizes 1810, for the county of 
Susseof, before Heath, J., the case was this : The river Lavani: 
flows from east to west, under the southern wall of the city of 
Chichester. At a certain pkce situate at the eastern end of the 
city, and lying to the east of the locw in quoj and of the turnpike 

road 
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road hereafter mentioned, part of the water is occaeionally di- 1810.. 

verted, for the purpose of irrigating, a meadow called Gf?cwe*8 

meadow lying wholly to the east of, and abutting on the same Coofw 
turnpike road. Tliis road issues from the south gate of tlie city, Babn» 
and goes from north to south. Many houses had been recently 
built without the gate both on the eastern and on the western 
sides of this road. On the western side stoo<l the defendant's 
house, erected within six or seven years past, abutting on the 
road, and situate on a part of a close called O* Brien\ garden^ 
which extended about 180 yards in length, parallel to the road, 
and 50 in breadth. From the increase of the city, the frontage, 
of this close towards the road had recently become building 
ground* The soil of tlie ground on which the defendant's house 
stoodf had been excavated, and thereby lowered about two feet, a. 
short time before the house was built. The defendant had also r 104 ] 
sunk, nearly four feet below the surface, the floor of his under- 
ground cellar and kitchen : at the time of building them he was 
warned that they would be subject to floods. On the western side 
of (y BrierC% garden and abutting thereon, and on the south side 
of the river Lavant^ lay a tract of meadow land called the Dean^ 
ery farm, being all the property of one person, in trust for whom 
Mr. Phipps was seised thereof in fee, comprehending, amongst 
other lands, Wdler^s closes hereafter mentioned, and the two 
closes mentioned in the pleadings. An artificial cut, or main 
feeder, of indefinite, but of great and unquestioned antiquity, 
passed from the river Lavant at the north-eastern corner of this 
farm, through a part thereof occupied by WeUcr^ along tlie 
eastern side of it, and contiguous and parallel to the western 
side of QfBrieri^ garden, flawing to the southward, for the 
space of 180 yards, within which distance the defendant's house 
was situate ; so that this watercourse passed parallel to and be- 
yond the back front of that house, being about 50 yards distant 
, from it in the nearest point, and also parallel to the turnpike 
road. This feeder was prolonged northwards in a direct line 
beyond that length of the 180 yards foi^ the purpose of watering 
other meadows occupied by Weller^ not material to this case; 
but at the end of the 180 yards there was a penstock, or row of 
hatches, fixed across the feeder for the purpose of excluding the 
water from the prolonged part thereof, and causing it to flow 
over a weir or cascade situate in WeUer's ground, on the western 
side of the stream, at that point, the altitude or perpendicular 
&U of which weir was two feet six inches. When these hatches 

were 
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1^10. were shut dowiii all the water fell over this weir, and at and 
_ from that point changed its course, and flowed from east to 

COOPXR C5 . ' 

^^ west, down a channel cut at right angles to the first-mentioned 

Babbbr. feeder, for the space of 200 yards, in the course of which 

I* ^ -I distance it passed through a pond, situate about midway. At 
the western extremity of the 200 yards, another penstock, or 
row of hatches, was placed across the continuation of the water- 
course, one post of th^ frame thereof being in a field occupied by 
WelleTf situate on the southern side of the stream, and the other 
post of the frame thereof being placed in the plaintiff's close 
called the Thirty Acres^ which lay on the northern side of that 
part of the stream : and at the same point commenced another 
feeder, the course of which diverged a little to the south-east, 
and passed into the plaintiff's close called the Twenty Acre$^ 
mentioned in the pleadings. When the hatches across the 
watercourse at this point were shut down, the water was penned 
back in the watercourse throughout the space that lay between 
that point and the pond, and was raised to the height of three 
feet five inches from the groundsill of the last-mentioned pen- 
stock, in consequence of which elevation it flowed along the 
last-mentioned feeder, and performed the office of irrigating the 
20 acres : but when this penstock was so closed, it did not pen 
back the water further to the eastward than the pond before- 
mentioned, so that the shutting of this penstock did not in 
any way affect the current throughout the space that lay above 
the pond eastward, up to the weir, much less could it affect 
the height of the water in the 180 yards of feeder situate above 
the weir, at the times when the water flowed over the weir. 
The top of the last-mentioned penstock, too, was two feet three 
inches lower than the plane of the bed of the feeder in the 180 
yards ^above the weir; which bed was, as nearly as might be, 
in the same level with the floor of the defendant's kitchen, and 
two feet lower than the bed of the Lavant ; and the distance in a 
right line, drawn from this penstock to the defendant's house, 
was 317 yards; and the whole fall of the ground from the 

r 1^5 -] defendant's house to the same penstock, was five feet one inch* 
At the time mentioned in the pleadings, the first-mentioned 
penstock was partly shut down; and the second was entirely 
closed, for irrigating the 20 acres ; and to increase the effect of 
the latter, some turfs and earth had been placed near the pen- 
stock on each bank, to raise the head (which tlie learned Judge 
thought was material); so that the water had risen to the height 

of 
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of a foot above the top of the last-mentioned penstock itself, and 1810. 

flowed over it: it was a wet season, and the stream was very 

copious. The banks of these feeders, and the soil of the fields ^^^ 
in question, and of all the adjacent valley, consist of a porous Barebk. 
gravel, which is easily percolated by water. And the most 
judicious witnesses who were called, stated that the water in the 
defendant's premises was that which soaked through the bank 
of the nearest watercourse, namely, the 180 yards of feeder 
parallel to the back of his house. The defendant found water 
seven inches deep in tlie kitchen and cellar of his house, and 
conceiving that it proceeded from the stream which was penned 
back for watering these meadows, he went with his servants in 
search of the nuisances, in order to abate them*. He first came 
to the penstock nearest to his house, situated in fVeller^s meadow, 
at the southern extremity of the 180 yards, where he removed 
two boards, which, as they were before placed, had the efiect of 
raising the water in the 180 yards' length of the first main feeder. 
He then proceeded to the second penstock, at the western end 
of th« 200 yards,. which he broke down, and thereby drew 
the water ofi^ from the feeder of the Twenty Acres^ and let it 
pass off westward down the lower channel. The water had at 
that time been penned on the meadows only three days ; a month 
or six weeks was the time during which the water had usually 
been kept on the land in former years. From the time of doing 
these two acts the water in the 'defendant's house sunk rapidly, [ 107 ] 
and the floor became dry. But it appeared that about a week 
afterwards, the Lavant being greatly increased by the melting 
of the snows, which occasioned a general flood, the defendant's 
cellar became full of water again, and continued so for many 
weeks, though the penstock secondly mentioned had not, during 
that period, been shut down, nor even repaired. The destruc- 
tioo of this, which was the plaintiff's penstock, was the act for 
which the plaintiff intended to claim a compensation by this 
acdon, but the parties went to trial upon the issues which have 
been stated. On the part of the plaintiff it was attemf^ted to 
■hew, that the water in the defendant's house proceeded, not 
from the watercourse, but either from land springs, which were 
proved to exist near the spot, or from the irrigation of Orov^u 
meadow, which lay, as before mentioned, on the eastern and 
apposite side of the road, on a higher level than the defendant's 
bouse, or from springs which rose in that meadow: but the 
defendaot dearly diq>roved the first of these pretences, by 

proving 
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IS 10. proving that the water left his house, almost instantaneously, 
when he had done the acts complained of; and he shewed the 
futility of the others by the testimony of an intelligent surveyor, 

RAmBfiR. who lived directly opposite to the defendant, on tht* eastern side 
of the road, and who proved, that when Grovels meadow was 
Irrigated, his own house, and those adjoining on the eastern 
flide of the road, whith were contiguous to the meadow, were 
incommoded by water coming into their lower apartments ; and 
that too at times when the defendant's house, and the other 
houses on the eastern side of the road, were quite free from 
water; and that, vice versd, at the time of the injury complained 
of, and at other times, when the defendant's house, and other 
houses on the western side of the road were flooded, his own 
end the other houses on the eastern side were dry. The plain- 
tiff proved that the lower penstock at the extremity of the 200 

[ 108 ] yards had been erected 30 or 40 years since, that it had been 
used without interruption for 30 years, and that a penstock had 
been remembered there for 70 years. On the other hand, the 
defendant relied on a supposed inconsistency in the accounts 
given by two difierent witnesses for the plaintiff of the elevation 
to which the lower penstock raised the water at different periods 
of time; one of whom stated that 40 years since it raised the 
relative height (in the watercourse) of the water between the 
pond and the penstock 18 or 20 inches, which sufficed for 
watering the Taoenty Acres^ and penned back the water as far as 
the pond; whereas, another stated, that the total fall at the 
lower penstock was fhree feet five inches ; and the defendant con- 
tended that this evidence proved that the lower penstock itself 
had been recently eirhanced: in order to combat the prescription, 
he also proved by several witnesses that inhabitants of the city of 
Chichester^ which is much subject to floods from the Lavant, 
had, at various times, abated various penstocks, and other 
erections which they deemed nuisances; among others the pen- 
aCodcs in question. Upon these issues and evidence, Heathy J. 
directed the jury, that in case they should be of opinion that the 
flooding of the defendant's cellar was occasioned by the penning 
^ the water, the question would be whether the penstock had 
b(Mi properiy kept shut, 6t whether it had been shut down an 
mfeasonabie length of time, so as to occasion an injurious 
annoyance to the defendant*^ house. On the preliniinary ques- 
tion, the ertdenct^ of the surveyors was, as usual, contradictory^ 
IWt theie Wffi »fter wbrth s gecBi many speculations: the sub- 
' . ' siding 
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xiding of the water left no doubt upon the point. If the plaintiff 18 10. 
had possessed an uninterrupted right to raise the penstdck to a 
certain height, it would not dert>gate from that right that the 
defendant had thought proper to build a house, and make his 
kitchen deep in the ground : but the plaintiff's enjoyment had 
not been very peaceable; for whenever the neighbouring inhabi* 
tants felt any inconvenience, they went and pulled down the 
penstock ; from which, and from the different heights assigned 
to the penstock, by different witnesses, he thought there Was 
conclusive evidence that the penstock had been enhanced of late 
years from one foot eight inches, to three feet five inches; and» 
if the jury should be of that opinion, there was sufficient ground 
to find a verdict tor the defendant, which they accordingly did. 

Shepherd, Seijt^ in Easter term, moved for a rule nisi to 
let aside the verdict and have a new trial : be observed that the 
defendant's rejoinder did not deny the plaintiff's right to the 
penstock. It was proved that at the time of the injury the water 
ran to the penstock at the same height, and in the same manner, 
tnd the levds of the bed of the watercourse behind the defea- 
dant's house, and of the penstocks, were the same, as, to th^ 
memory of all the witnesses, had ever been (he case ; the top of 
the lower penstock was two feet three inches lower than the foot 
of the cascade which flowed over the weir, consequently it was 
impossible that that penstock shoidd make the water Aow over 
the banks of the watercourse into the defendant's house. [Heath, 
J. observed that it was not alleged that the injury was sustained 
by the water overflowing the banks, but by its oozing through 
them, and through a porous and gravelly soil.] Even supposing 
tlie lower penstock to have been the cause of the mischief, it was 
of immemorial antiquity, and the house had been built only 
within six or seven years paat : the (kfendant, therefore^ was not 
justified in demolishing the penstock in right of his house; and 
even if the owner of the bouse had before this time, since its 
erection, destroyed the penstock, he would not thereby establish 
lliB right in destmction of the plaintiff's prescription. 

Lawkbwcc, J. You claim a preioriptive right to erect tbje [ 110 ] 
penstoek; now the penstock is in the plaintiff's lessor's owp 
grounds, and he may pen the water there as he will, i^ntil be 
does a damage to his neighbour, which may not have happep<4 
till now. Is it not law that yon must so uae your own as PQt. Ip 
pvqudice your neighbour? And until you prejudice your 
MJghbfDor by f^yuMog ith» mttsiv .ymib do that wj^icb^u. bi^vci^ 

right 
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1810. right to do; but where you begin to injure your neighbour, 
there the right terminates. If there had been an ancient house, 
into which you had, by your penstock, immemorialiy caused the 
Barbbr. water to flow, without being encountered by any obstruction, it 
would have been evidence of a grant; but here is no such 
evidence. 

Mansfield, C. J. Upon the second and third traverses, 
which are hardly distinguishable from each other, and which go 
to the defendant's right of erecting any penstock at all, the 
Terdict certainly ought to have been for the plaintiff; for it is 
plain that the cut must have at some time been made out of the 
river for the benefit of the land, which might anciently have 
belonged to the same person; but without penstocks he could 
not have the benefit of the cut : but, according to the terms of 
these two issues, the verdict precludes the plaintiff from having 
any penstock at all. 

Lawrence, J. The defendant does not contend that the 
plaintiff has no right to any penstock at all, but that he has no 
right to erect a penstock which shall cause the water to flood his 
house. 

Chambke, J. The defendant's rejoinder should have pointed 
out, as a justification, some enhancement of the nuisance: now 
it does not. And the interruption shewn to the exercise of the 
right occurred 50 years back. 
[ 1 1 1 1 '^® Court recommended to the parties to refer the whole 
matter to arbitration, and desired it might stand over to give 
time for an arrangement, but the defendant not consenting, on 
a subsequent day, they granted a rule nisi for a new trial. 

Bestf Seijt. now shewed cause against this rule. The defen- 
dant intended, by these issues, to dispute the plaintiff's right to 
erect any penstock at all, and the jury, upon evidence, of which 
they are the proper judges, have found that point for him. 

Mansfield, C. J. observed that the two last issues were too 
loosely worded to try that right, for they had put no &ct in 
issue : they alleged that the plaintiff had shut the hatches wrong- 
fully and injuriously; but they did not shew whether it was 
injuriously done, because the plaintiff had no right to shut th^m 
at all, or whether it was, because they were kept shut at im- 
proper and unreasonable times, or for an unreasonable length of 
time, as alleged in the first issue. 

Heath, J. observed that the first issue, on the reasonablenesf 
of the time, had admitted the plaintiff's right to shut them 

for 
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for some time; and that, in fact, there was no evidence (rf* their 1810. 
having been shut an unreasonable length of time^ to support the 
verdict on the first issue* 

Rule absolute for a new trial Barber. 

B^l then prayed that the defendant might be permitted to 
amend his pleadings, which the Court reserved for future con- 
sideratiofi ; still recommending to the parties to settle the whole 
maCSer by arbitration. 

The case never again came before the Court. 



Rex v. Davey, in the Cause of Hacket t;. Mewes and C 11* 3 

Another. -^ ^ 

nPHE phinfifr having issued a writ €^JleriJacias against the ^J?*^^^*' 
^ effects of the defendant, and the levy having been frus- caDnot appij 
tnled by the violence of George Davey and Thomas Davey f an 2|^^^tfcg 
Bttachnent iras obtained against them, whereupon they put in recogt^Maaem 
bail to the attachment, and entered into recognizances in 50/. ■ctachmeatfyis 
each, to the intent that they should appear and answer interro- ^^|jJ^J^ 
gaitories, wUch the plaintiff caused to be filed, but they never defandsot in 
took office copies thereof, nor took any steps to save the forfei- Sffiffp'^^iro^ 
tme of their recognizances; and they had since absconded, and ^^^ 
the several recognizances were finrfeited. The recognisances 
Were put on record ; and the bail, on the plaintiff's making Bip* 
ptieation, had refused to make him any compensation. 

Bought Seijft. moved that the bail of Davey might pay A4 
pbiBtiff the amount of the levy indorsed on t\Ke JUri fad^ 
together vrith the costs of the attachment and subsequent pro^ - 
oeediiqpB, and the costs of this application, not esceeding tbt 
amottnt of their recognieanees. 

BfAK8ipn£LD^ C. J. This is a debt due to the King, and 1 
do not see how we can help you. 

HxATtt, J. The recognizances of bail upon attachments are 
r^ttiarly estreated, and, of course^ will have the same conse* 
^[oences as any other recbgnizances eaireated in the Court of 
Exchequer. You may apply to that Court to try if you osa 
^ibtatn waj assistance bom them : bot we oaimot dday the 
estreating of the recognizances. 

^ Rolereftiied. 

VouUL O Hunt, 
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l8ia 

July 7. Hunt, Administrator of Campbell, t;. Stevens and 

Another. 

^^^^^f * npHE pkintifF declared in trover, as administrator, for cer- 
household -^ tain household furniture, upon a conversion alleged to 
5Z^e,^e^°* have been made after the decease of the intestate. Upon the 
«P^<2*terer trial of this cause at the sittings at Westminster after HUaty 
serTant in^the term 1810, before Mans/teld^ C. J., it appeared that the de- 
wto^bc^^ ceased employed the defendants, who were upholsterers, to fur- 
were, and the uish a house which he had taken ; and they had accordingly, 
ing y?t teken^ about a fortnight before his death, sent in goods to the amount 
any actual poi- ^f. at leasl, ISOO/.: they placed a man in the house, who iur 

•essioB, quare, ^ '' \ , t/.*v 

Ifanadmi deed Stated in evidence, that, without an order » from the de- 
SSle^i^es for ^ndants, he should not have permitted the deceased to take 
a greater Taiue possession of the fumiture; but the purpose for which he was 
by the ^r placed there was the superintending repairs and diqxmng the 
waAw^em stamp furniture. The deceased had effected an Insurance on the fiir- 

«f bit letters of 

admiiustratiooy iiiture to the amount of 700/^ the work was completed, and 
admil^I^alm ^® deceased was preparing to go on the 5th oi February to in- 
to be void, and habit the house, but on the Sd of l4?6miiry he died- In the 
Aitboagfa he night of the 3d the plaintiff, who was then a judgment credi- 
doSitfoi^lahn. ^^^ ^^ ^^^ '^ ^^ assignment of the goods in question, but 
He musi had never obtained an inventory of them, endeavoured to pos* 
rniobtratioD,* ^^^^ himself of these efiects under an execution, but the def<^- 
rtitiltSf h^°'ti *"^ privately conveyed them away in the course of the same 
torecoyer. night. Tlie plaintiff then took out letters of administration to 
aofrafficJl!! ^^ deceased upon a stamp for a value not exceeding 10002., as 
sue oat new i^peared by a copy of the bond given to the ordinary, entered 
ministraUonon ui the books of the proper officer of the Pren^tive Court, the 
iw^hlHI"^ ktters of admiiustration themselves being not produced. It 
[ 114 ] v<^ objected on the part of the defendant, that the 8^mp wims 
obuined judg- pf too low a denomination. Mansfield^ C. J. left it to the jury 
whether, before CampbelVs death, there had ever been a com* 
plete delivery of the goods, such as to put them wholly into the 
possession of CampbeU^ and out of the power of the defendant^ 
or not, and the jury, jinking that there had not, found a 
verdict for the ddendants. 

. Vaughany .Seijt. havmg m Easter term last obtained a rule 
nisi for a new trial, 

..Shepherd and Lens^ Seijts. now shewed cause. They con- 
tended that, upon the evidence, the delivery was not complete 

the 
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the defendant's servant still continuing in possession; and his 1810. 
CQstodj of the goods was at least equivocal, and the deceased 
never himself had the possession. [Zjawrence, J. suggested the 
case of a loss by fire.] In many cases goods arc at the risk of Stevens 
dia Ycndee, to insure from fire, although the right of stoppage 
m transitu remains with the vendor. Next, as to the title of 
the plaintiff; it is true that administration is sometimes taken out 
fixr too small a sum ; but if that happens in consequence of 
greater property being afterwards discovered, the administra- 
tion ia recalled, and other letters are granted with a stamp of a 
larger denomination ; but unless this is done, the smaller stamp 
gives no validity to the grant, which may be inferred from the 
itatate 48 Qeo. 3. c. 149. s. 35* : for that act expressly provides, 
that a probate or administration shall be valid for the purpose 
of transferring trust property, notwithstanding the trust pro- 
perty shall not be included in the amount for which the probate 
or administration is granted: whence it seems to follow that, 
liiice this act, if the administration stamp be too small to cover 
die whole amount of the beneficial property, the grant is 
void* Indeed, if this were not so, a person taking out admini- 
itmtion for 1000&, might admmister effects to the value of [ 115 1 
100,000{. 

Besi and Vaugkan, Seijts. contrd. As to the last objection, 
noce the plaintiff styles himself administrator in the declara- 
tion, if the defendants meant to have contested that fact, they 
diOQld have denied it by the plea. \Lemrencei J. The plain- 
tiff declares as administrator, and upon a conversion in his own 
time: it has been decided, that the styling himself admini- 
strator is of no avail, he must prove himself to be such ; and 
the qoesdon is raised by the plea of not guilty in trover, it 
goes to the foundation of the plaintiff's title, and the want of 
administration need not therefore be specially pleaded.] The 
temporal courts are bound to recognize this administration, 
wUdi is the act of the spiritual court, as long as it remains 
unrepealed. But the question does not arise upon the facts of 
the present case, for the only proof of the amount of the stamp 
was by the secondary evidence of the oflBcer's books, which ought 
not to have been received. In such a case as this, too, where 
the prcqperty is not in the actual possession, although it is in the 
legal possession of the administrator, he camiot know the exact 
value, and he is not bound to pay the duty on speculation, and 

G2 to 
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1810. to look to the possibility tf r^doverih^ every despetat^ diM and 
hopeless claim. It will be suflkitot tb satisfy th* act if, liftel^ 
this claim is establish^a, the plaintiff takes but k t)&# lAmM*- 

SiYVENd. stration upon a stamp tff adequate amount. The act acptessfy 
provides, that residuary kgatete may eome in fh>m day td day, 
to pay the duty on a residuary legacy, and the telM TIAMa 
holds with regard to ati administrator; for at fitst he cannot fi>l^ 
see the full amount of the property. He was proceeding t6 dfa» 
cuss the merits, bnt wits Std(>ped by 

[116] TJie Court J who declared that he cottM not arrtfts at the CMI* 

sideration of them, the pndifnitiaty di^e^tfm beif^ ite<MH^ 
The act of 48 Oeb. i. e. 14#. li 6.5 tat th% pnrpoiNS ttf elift>ref!lf 
the payment of the MaiUp duties, r^-enai^ all the provisieWf ttf 
former acts; and one of thosii reg«ilati^HM, M t<^ th» eoaM- 
quenc^s of not obtaiiiihg thfe i^equkhe ttainpii 1% Ait lio ift- 
strumtot, not properly gtafiip^, shall be given in «iridttioa» 
The old statute of 9 & 10 FT. 8. c, ft5. *. 19. 59. flint tXIfltlufli 
the clause containing this ptt)hibttkMi, and it has bwn Wfi* 
tmned thrtagh all succeeding acts. The objeotioH raiasd tb tM 
secondary evidence cannot avail the plaintiff, for udlM that fffl^ 
dence is admitted, there is no proof in the catMe of any adtili>- 
nistration granted to him; and on this the foundation of hh tid^ 
rests. The act makes no allowance for loss by debts; ad- 
ministration must be taken out for the foil amount. Attootditg 
to the plaintiff's argument, if the plaintiff had taken out adffiU 
nistration to the amotitit 6f lOl. only^ he could equally Teta¥et 
in this action, as now that he has taki^ it for lOOOf.^ a»d ilia 
consequence to the revenue would be taiost pernicious; for ff ha 
were to recover property to the attiount ei S0,000f.9 the aA- 
Ininistration would still stand good. The tepecial pro^^risksa 
made for the pajrment of an increased doty by residuary legit* 
tees, shews that, without sudi a proVisibni Ule ptMiot MH^ 
tended for cannot prevail 

Rule diSGhalrgiS<t{«i). 

fl 

(a) Chamhr^t J. was absent this day, owii^ ta iadiipositioo. 
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DUPRESIVE V. HUTeiiniSON. Ju/^9.(a) 

^HIS was an actioa of .trover brought bj the plaintiff, who if abroker« 
-* WM a manufacturer at Leeds^ against the defendant, who riz^toMiT 
Has It broker in London^ to recover tha value of certain clothf «*^ for a ccr^ 
which had been consigned by the plaiot^ to the defendant for tucin at an"^ 
ide upon oommisaon. Upon tha trial of this cause at Guild- htCZSvMit 
UUj at the sittings after last Hilary term, before Mam^ introTerfor 
fikk C. J^ it appeared that the plaiotiff had deUrered the ^"'"'^'^ 
aooda to the defendant^ valued at tha invoice price of 9782. '^^ P'^^^ 

?^..t ... . ^ 11 remedy is by 

Is. 2a., With positive instructions not to sell even at one quarter ao action upoo 

fer eeM. below that price. The defimdant having advanced ^^^ pi^jn. 

aiQiicy to the plaiotiff on the credit pf these goodSf and finding tiff man actioa 

hiauelf unable to dispose of then at tlie price prescribed, be- ^i^HTll^rai 

caoM impatiait, and placed tb« goods in the hands of certain tort-feaiori. ac- 

ether fisctora, named BowdUr and Morlef, to be sold at all ofmom^^ 

tvanta for what they would produce, on the sole account of ^^,^J^t 

hima^ the defendant, he havi0g a lien on the goods for the •etiaa, semiu 

advaaeet he had made. Marley^ being called as a witness, de- .q^ the otben. 

dared that he would not bav^ paid over the proceeds to any 

]Mrsoo aKeept the defendant It appeared, however, that the 

idamtiff ultimatdy knew of the delivery of the goods to JSdtni- 

kr and Morley^ and consented that they should sell them at a 

price aevcn and a half jp^r cent, below the invoice price fixed; 

to which they answered, that so small a reduction was merely 

nugatory; but it did not appear that the plaintiff eoosented to 

any further diminution of the price. 3<wdler and Morley sold 

Ae gaoda fiv somewhat more than 60Q{., being the best price 

they cmild obtain. The plaintiff had sued out a writ in a joint [118] 

actiott against Bawdier and JtfoW^and the defendant; which 

be dropped upon receiving fixmi Bcmdler and Morley alone the 

anm of 200^ and then commenced the present action against 

the defendant. The jury found a verdict for the phiintiff for 

ftbe amount of the origkial invoice price, deducting therefrom 

the sums which the defendant had advanced to the plaintiff, and 

the seven and a half jprr cent, which the plaintiff had consented 

te afaatf. 

Cockellf Seijt. had in the last term obtained a rule nisi for 

M a^mhfy J% mifimm^4sf$ f^Accmpt^f iodiipoiiiiaa. 

entering 
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1810. entering a nonsuit, or a verdict for nominal damages only* 
upon two grounds. First, that as the goods lawfully came into 
^, the hands of the defaidant to be sold on commission, if he, 

HuTCHyjsoN. either in person or by his agents, improperly and improvi- 
dently sold them, the plaintiff's remedy was by an action upon 
the case, not by an action of trover : and secondly, that sup- 
posing trover would lie, the sale actually made had furnished 
the true criterion of the real value of the goods, which was the 
proper measure of damages ; and since the plaintiff had con- 
sented that Bawdier ai^d Morley. should sell, and repay the de- 
fendant the advances he had made, the plaintiff was entitled to 
recover only the residue of the actual produce that remained 
after making that payment. 

Besti Seijt. now shewed cause. He contended, upon the 
authority of Syeds v. /7ay, 4 T. R. 264., that where a bailee 
disposes of goods in a manner contrary to the directions of the 
bailor, as here, trover lies, and that the parting with the goods 
at a less price than the plaintiff had fixed on them, was a con- 
version by the defendant. He also cited the case of Yofsle v. 
Harbottle^ Peak^s N. P. Cases, 49., where Lord KemfOfh C. J. 
held, that if a carrier delivers goods to a stranger, he therdiy 
[ 119 ] becomes an actor, and is guilty of a conversion, for which tro- 
ver lies. The defendant in the present case was an actor, for 
BonoSler and Morley held themselves req)onsible to him only; 
and the money which they paid to the plaintiff was not 
received by him in affirmance of their act, but was paid by 
way of buying off the action commaiced against them for their 
misfeasance. 

Cockellf conlrdy was stopped by the Court 

Mansfield, C. J. observed,, that it clearly iq>peared that 
the plahitiff had authorized Bawdier and Morley to sell at a 
price not more than seven and a half per cent, below the in- 
voice price. He could not therefore maintain trover against 
the defendant for the goods sold by them, whom the plaintiff 
had constituted his ovm brokers. The plaintiff had also brought 
an action against them, and received 200/. in compensation for 
the injury of which he complained. 

Lawrence, J. Since the plaintiff sued out a writ against 
Baoodler and Morley jointly with the defendant, it must be 
taken that he meant to declare in such a form of actioQ in 
which he could recover : it must be presumed, therefore, that 
he would declare for money had and received, hot in trover ; 

for 
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ht the plaintiff had given to Bawdier and Morley an authority 18 10. 
tosdly and therefore could not recover airainBt them in trover. _ 
But by dedaring for money had and received, the plaintiff ^. 
would affirm the sale : besides, if trover had been the right Hutchinsqk. 
farm of action, it would be a question whether the discharge 
made to one tort-feasor would not be a release to all : if it were 
otherwise^ the plaintiff mi^t get paid by each defendant to the 
wliole amount of the injury sustained. 

Rule absolute ta enter a nonsuit. 



Doe, on the Demise of David Whatman and [ 120 ] 
Another, v. Chapuk. Jutyw. 

npHIS was an ejeqtment brought on the several demises, if four joint- 
^ amongst others, of, 1. Dtnnd Whajpnanj John Huntf WiU dembefi^m ^ 
liam Bead^ 2. David Whaymanj 3. J(An Hunt, 4. fViUiam Mead^ r^l ^y^^f 
5. Qecrge Beedon, David fVhayman, William Bead, John •• give notiot 
JHitnt^ to recover the possession of S2 acres of marsh land in J^^/ruSr 
the parish of Sudbome,, in the county of SuffM:. At the Bury feverai tbarei 
Lent assises 1810, before Grose, J. it appeared, that by copy Mtbeinererai 
of court-roll, d^ted the 20th Jidy 1784, upon the surrender of demiMi. 
Bobert Brady, these lands, whidi were copyhold, were granted 
to Oeorge fVoolnough, George BeeSon, David Whayman, WiUiam 
Bead, and John Hunt, their heirs and assigns, and the heirs and 
assigns of the survivor of them, upon certain charitable trusts, de- 
vised by the will of Thomas Grinibold, deceased. fVoolnough was 
dead. In 1 796, the four surviving trustees demised to John Ablett 
for three years, from the 5th of January 1191, at the rent of 
!/• 10s. per acre, during which term AUett died, and upon his 
death the defendant, who was his executor, entered, and con- 
tinued tenant under the same rent, until the 27th June 1808, 
wlien the defendant was served with a notice from ** each and 
*< every of the undersigned, to quit, at Old Christmas-day then 
*^ next ensuing, or at the time when his current yearns occupa^ 
** tion should expire, the premises which he then held as tenant 
" to them, or some one of them.*' Signed by the churchwar- 
dens and overseers of the parish of Sudbome, (who had usually 
received the rents,) and by David Whayman, John Hunt, and 
William Bead, trustees of the said land The defendant had 
entered into the ordinary consent rule, confessing ouster, as 
wen as lease and entry. The plaintiff also relied on the cir- 
cumstance, 
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cnmftance, df wkieh W gw?« efid«iici^ tiiat the kmd itm wortli 
more rent tban at present was giTen ; wkenoe he inftnrtd^ .*that 
it was for the benefit of all the joint^enants to determine the 
tenancy, that they might let the hmd at a higher rent; and he 
contended that a joint-tenant can bind his companion by an act 
beneficial to him. 

For the defendant it was objected, that one of the joint ksKii% 
George Beedon^ had not s^ed the notice to qoit: Jus flame 
was nsed in die declaration ; it was also proved that he had given 
notice to his co-lessors, that he disapproved of the ejectment, 
and of the notice to quit. For the plaintiff it was answered, 
that there being s^uurate demises, the notice and declaration 
were good, if not for the whole of the land, at least for the se- 
parate shares and interests of those trustees who bad signed 
the notice. The jury, however, under the direction of Grose^ 3^ 
who reserved the point, found a verdict for the defendant. 

Shepherif Serjt. haying in Easter term obtained a rule nisi to 
set aside the verdict and have a new trial, 

SeUaUi Serjt. in this term shewed cause. The question cannot 
ariee in this case, how far one jointrtenant may be bound by the 
beneficial act of his companion, done without his privity; ibr 
he expressly dissented from that act. In the case of Bighi^ on 
the Demise (ff Fisher and Others^ v. Cuthellj 5 Eastf 491. it was 
held by Lord EUenboroughf C. J. and Lawraice^ J., that even 
the ratification by a joint-tenant, of a notice to quit given by 
hb companions, would not make it good; for that the notice must 
be such an one, on which the tenant can rely and act with cer- 
tainty at the moment of receiving it The tenant could not act 
upon this notice given by three only. 

Shepherd^ eontrct^ distinguished this case from Bighi v. CuiAeBf 
by observing that there the express terms of the condition re» 
quired the concurrence of all the executors. Here, if there 
were no count but on the joint demise of the four, there might 
be some colour for the objection ; but there are separate demises 
by each of them, and joint-tenants may demise their shares se» 
verally. LiU. 5. 189. If so, the notice of each will determine 
the share of each. 

The Court (a) at first inclined to hy much stress upon the 
inconvenience that would ensue to the tenant^ if, out of fi>iir 
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jcHnt lessors a part were to give him notice to quit at such a 
time as to deprive him of the opportunity of giving notice to the 
lesidae of his lessors of hia intention to quit the whole at the 
tame time. In that case he might be compelled to become fof 
the next year joint-tenant with some of his lessors; therefore 
this contract must be considered as made by the tenant on the 
one part with four lessors on the other part, who must all unite 
to determine the contract But they afterwards desired that the 
matter might be further spoken ta Accordingly the point was 
again spoken to by Setton and Shepherdj and the Court having 
taken time to consider, 

Mansfield, C. J. now delivered their judgment. 

There was in this case a verdict for the defendant, because 
the notice was supposed to be not sufficient, being signed by 
three instead of four. The lessors are joint-tenants : the ques* 
tion is, whether they or any of them have a right to recover 
soy or what part of the premises? It is necessary to inquire 
vtiat estate they bad, and what powers belong to it. As joint- 
tenants, each had a right to demise his share. It would follow, 
that each bad a right to put an end to that demisa It cannot 
depend on another, when that demise shall end. Littl. sed. 
S88* Lord Cok^s Commentary^ 186. a. To divers purposes 
each hath but a right to a moieQ^, as to enfeoff, give, or demise; 
and where all join in a feoffinent, every of theip, in judgment 
of law, gives but his part. If both make a foofiment in fee upon 
condition, and that for breach thereof one of theia shall entor 
into the wholes yet he sliall enter but into a moiety, because that 
no more in judgment of law passed from him. This shews that 
skluiiigh the title, as well as the estate, be undivided, yet each 
hath ao mach as his portion is; and when tbsy all join in a feoff- 
iiient» each conveys only lus part. &>| if all join in a deniss^ 
IB law, it is the demise by eac^ of his portion. U so, and if 
oadi demises only his own share, it cannot be said, that he can- 
not put an end to that demise, whether his companion join widt 
him or not. Therefore the lessors of the plaintiff have a right 
to recover three parts. j^ 

SeUdn then moved that toe rule might be amended by striking 
oat the confession of ouster, as this decision left his client tenant 
in common of the other fourth part 

LAwaKNCS, J. You are contending the rest have no right 
io enter at eJL Is not that an actual ouster? Bat if ymi can 

make 
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1810. make any thing of it) you had better apply to a jud^ 
chambers. 
jjc^of I'"'® absolute for a new 

Whatman 

and Others, - 

Chapliv. 

Juiy ". Williams v. Burgess. 



Notice of ac- fTlRESPASS against the defendant, a custom-house cBce 
customhouM* breaking and entering the plaintifPs dwelling-house : 

bSSin^'thc ^^® *^**'» *^ ^^ WestminsUr sittings after Easter term 1 
plmintiflPtdwei- before Z#a»rtfnce, J., it appeared that the defendant oiter 
l/rfjJrirthc^' search for run goods, but found none: after staying abo 

[ 128 ] minutes (without doing any damage) he went away. The 
SStl!*nlffidcnt* ^«^« 24 G. 5. $ess. 2. c. 47. s. 36. ext«ids to officers of the 
notice of the toms all the protections iriven to officers of the excise bi 

plaiutiflTt place ^^ ^ « ' «_ , P, , • i ii l 

of abode, 23 G. 3. c. 70. 5. SO., which enacts, that no wnt shall be 
^G^s^c 70^ ^"^ against such officer for any thing done in the ezecuti 
«. 30. and 94 G. his officc, uutil ouc Calendar month after notice in writin 
1.* ss! *^* which notice shall be clearly and explicitly contained the 
In a ]Mna] ^f action, the name and place of abode of the perscxi whc 
rishitstyiedby bring such action, and the name and place of abode c 
iiliwSi^JJn*™* plaintiflTs attorney or agent. And by s. 32. no plaintiflF 
uama, it is well be permitted to produce any evidence of the cause of sue 
tbaUt not the tiou, except sudi as shall be contained in the notice. Ii 
name of cen ^^5^ ^1,^ notice produced was dated on the 29th of Dea 

•ecration. * 

and expressed the plaintiflPs intention to sue, because tb 
fendant had, on the £2d of Jfaoeniber^ broken open the dwc 
house and wardiouse (rf* Thomas JVUliams^ in Cabte-streetf : 
parish of St. George^s in the East^ without otherwise statii 
place of abode of the plaintiff. « Skepherdf Serjt., for the i 
dant, contended that this notice was insufficient, on two gro 
first, because the plaintiff's place of abode was not explicit 
pressed ; secondly, because the cause of action to be pi 
consistently with this notice, must b^ an act done in the ] 
of St. Georges in the East; and there is no such parish in 
tencc. Besti Seijt, contrd. 1. The dwelling-house of tl 
fendant is his plaoe of abode. This is an explicit statemen 
he dwells there. 2. << In an action of debt on a penal st 
3 H.S.c. 11. 5. 2. against Dr. Leigh, for practising phj 
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the parish of St. George^s in the Easty within seven miles of the 1810. 
dty of London^ the act of consecration being produced, it ap- 
peared that the name of the parish was St. Georges in the county ^' "^" 
cf Middlesex; and Z>e, C. J. held it was well enough, for it Buroe 
was more generally known by the name of St. George's in the C '29 3 
Easif than by the name of St. Georges in the county of Mid- 
ilesex^ [Lawrence^ J. It can only be collected from the no- 
tice, and that but by inference, that the defendant's place of 
abode was in Cable-street on the 22d of November^ when the 
cause of action arose, but the intent of the notice is, that the 
defendant may know where to find the plainti£^ in order to tender 
him amends, on the receipt of the notice; and how does it ap- 
pear that the plaintiff continued to reside there on the 29th of 
December^ when the notice was given ?] As to the other point, 
he thought the name of the parish was stated with sufficient cor- 
rectness, as it could not mislead. He permitted the cause to 
proceed, reserving the first point ; subject to which, the jury 
found a verdict for the plaintiff. 

Shepherd having in this term obtained a rule nisi to enter a v 

verdict for the defendant in pursuance of the statute^ 

Be^ and Frere^ Serjts., shewed causOi ^ 

Mansfield, C. J. A man may have two houses ; but the no- 
tice must be served at that which is his place of abode. 

The rest of the Court concurring. 

Rule absolute. 



Bridges r. Berrt. j^9^ 

^pHIS action was brought upon two bills of exchange; one The defend- 

^ for 117/. Il5. 2A, drawn on the 26th 6i October 1809, by we^Sya"wu 

the defendant, at two months* date, upon one Ivory; payable to *»^n doe, 

his own order: the other for 119/., drawn on die 17th July accepted, ob- 

1809, at three months' date^ by one Bar, upon the defendant, |^^^"S*h^ 

and accepted by him. At the trial of this cause, at the Mid- plaintiff ua 

Oetex sittings in the present term, before Mansfield, C. J., it IJ^wlV "m. 

appeared, that a few days after the bill accepted by the defendant "eif to hi* own 

had become due, the plaintiff applied to him for payment, and when' due, «at 

that the defendant, confessing his inability then to pay, requested ^"d^J^b^^ 

the holder 
omitted to give the defendant notice : held that by this laches the defendant was not only difcharged 
as indorscr of the one bill, but also as acceptor of the other. 

further 
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lilO, iiirtlwjr timf> wd wdw«e4 to th? plsintifl^ find lodgtd 
hradfl, the biU for U7/, U^ 9<i(4 m n security; and p^u 
_ in eaah the dilKdrmc^ with the mUreel and costs of the i 

Iswv: bill. When this hiU ^r UIL lU. 2d. became due, it w 
paid by the acceptor; but no notice of the non-pay meo 
given to the d^ndants the drawer of that bill. It was adi 
on the part ^ the plaintiff, that the defendant was disol 
from the latter bill ; but it was insisted that he continued 
on the first biU far li9l. On the part of the defendant i 
contended, that he was also discharged from his liabil 
pay that bill; and the Judge being of tliat opinion, non 
the plaintiff, giving leave to his: counsel to move to set asi 
nonsuit. 

Vmighdnf Serjt. now moved for a rule to shew cause w] 
nonsuit should not be set aside^ and a verdict entered fi 
plaintiff for liM. He contended, that although the ph 
by not giving notice of the non^yment by the acceptor 
bill for 117/. Il5. ^d,f had lost his remedy theneon agaiiii 
[ 181 ] jdefendantf stiU diat circumstance did not preclude him 
suing him upon the first bill ; and be cited the case of H^ 
ton V. FurboTy 8 Eastf 343., wb^e it was held, that in an > 
by a guarantee for money paid on account of one wbi 
bought goodSf end who, having accepted a bill for the 
had foiled to pay it when due ; the guarantee was not oblij 
give evidence of any demand of payment made on the defe 
as acceptor of the bilJL But the Court h^ld that the case 
did not apply. Here the defendant had first given a b 
which he was liable as acc^tor i and then, for a security, 1 
delivered to the plaintiff a bill, on which the defendant h 
b#d B right to ime other persons; the plaintifi^ by not | 
J)im due notiee of the dishonour of the last^mentioned hill 
put it out of his power to rccipver what was due there) 
.luid having so done^ he shall not b^ permitted to resort 
.«r»t biU. 

Sh^pierd S^TjU for the defendant. 

Rule re 
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1«10. 

Hinckley v. Walton. Jui^g. 

nt^mS was an action on a policy of assurance on goocby upon a ship cannot 
^ the ship Providence^ at and from London to Madeira^ at the wSout'Unvoy 
mte irf six guineas />rr eent^ to return Si. per cent, for JJaw/ or ^^m port to 
NFte /mifa tonvoy and arrival, with liberty in that voyage to convoy, uniev 
proceed atid sail tO| and to touch and sUy at any ports and gi^en'lh^^ 
places whatsoever, paltitularly to seek, join, and exchange con- '^"^^ °<^ *ail 
voys, load and anioad goods, without being deemed a deviatioift.. '[^132°]^' 
A. licence had been obtained, on the ISth of Jammry^ from the a ship licensed 
Admiralty, for the ship Providence of Lmtdor^ Smith, master^ ^*?oyrS^"* 
harden 100 tons, armed with six carriore inins and manned with ^>^^ "i>« i« 

,^ 1. '% c ^,,? .,, ^rmtui with a 

10 men and boy% to sail from LondoH without convoy, provided ceruin force, 
die should be armed and manned in the manner above men* fol^^^^^,^' 
tioned. She had her full compfement on board in the port of ^^^^ she 
J Lmmio n. but dischaiged five men ; and on the fifth of October A%\i\^f^UA 
cleared out for Madeira^ and sailed from the Demu on the 11th ^"^ "*' '''^^ 

conroy wiUi a 

Wdmtmy for PortsmoiOh^ where) if any were^ she would have oeruin force, 
fimnd and joined convoy. On the ISth she was captured, off ^t wiul^f 
ShotAtaiu in the course of that voyage^ having then on board ^^'°c^ ^n<> to 

IT J 1.1. X • 11 i_ 1. . Mil with con- 

fmiy seven men. It appeared, that, in all cases when application voy, and vjth- 
is made at the custom-house for the deurance of a ship, k is f^^'''^^^^ 
ssked by the officer there^ whether or not she is to sail with con« <»iu>ot legally' 
'wy ; and that no clearance is made out for any ship that is to berpmt of 
anil with convoy, unless a bond is given as required by stat. ^^^^^^^ *• * 
4? 6. 3. c. 57. $. 5. : and farthel% that when the Preimdence ob* ^^' 

tained her clearance at the cusil)oni>honiii^ ao bond was given | 
fiom whence it wa^ inferred by the dcimdatit, that it must theift 
kmre been declared that she was not to sail with convoy. It was 
{noved on the part of the insurers, that at the time of the dear^ 
Boee of the shqi fix>m Limdon. although diey had obtained a 
lieenoe to sail without convoy, they had not finally determined 
whether or not they should avail diemsdvis of it : but that they 
had resolved, i^ upon their arrival at PlMrMumth^ they found a 
eonvoy ready to sail, to p«t themsehree tiUder the protection of 
it : if, on the other hand, no convoy was ready, they intended to 
«vail themsdvea of their licence, and to «ompletie their creir to 
Ihe fuH cousplement thereby re^prind. A ifMstion beta^ f9X tb 
the jury, as to this part Of thii tM, iMlMh* or iMHb ^rheA the 

phuntiffi 
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1810. plaintiffi sailed from the poitofXomfon,* they had determined to 

sail without convoy, the jury found that they had not so deter- 

HiNOTLBT njined. A verdict was taken for the (daiBtiff: and in the last 
Waltok. term. Shepherd SerjL moved to enter a nonsuit, on the ground 
[ * 133 3 of the voyage being illegal ; because nrither had any bond bosB; 
given for sailing with convoy, as is required by the convoy act, 
43 G. S. c. 57. s. 5., nor was the licence of any avail, its condi- 
tions not having been complied with. As this case turned alto- 
gether upon the construction of that statute, it is necessary 
briefly to state the provisions thereof, as far as they relate to the 
present subject. By 5. 1 & 2. all ships belonging to the kingf s 
subjects are forbidden, (except as thereinafter provided,) to sail 
without convoy, and to separate therefrom without leave. By 
5. S. a penalty of 1000/. is imposed on the master of any ship 
who shall sail without convoy, or shall separate without leave ; 
and 15002. if the ship be laden with naval or military storea; 
with a power, however, to the Court to mitigate the penalties to 
any sum not less than 50/. By s. 4. in case of a ship sailing 
without convoy, or separating, the poUcy of assurance is made 
void with respect to the property of the persons who have the 
charge of the ship, or of any person interested in the ship or 
cargo^ who shall have directed, or have been privy or instru- 
mental to the sailing or separating ; and a penalty of 200/. b 
imposed for settling or paying losses upon such policies. By 
s. 5. it is enacted, that it shall not be lawful for any officer of 
the customs to su£fer any vessel to be cleared outwards from any 
port in the kingdom, until the person having charge of the vessdy 
shall have given bond, with one surety, in the penalty of the 
value of the ship, conditioned not to sail or depart withoat 
convoy, contrary to the directions of that act, nor to separate 
without leave. Sect. 6. contains the exceptions from the opera- 
tions of the above^^nentioued danses ; among which it is speci- 
[ 134 ] fied, that nothing in that act contained, by which ships or vessda 
are required not to sail or depart without convoy, shall extend 
to any ship or vessel for which a licence shall be granted to sail 
or dqpart without convoy, either by the Lord High Admiral of 
Great Britain^ or by the commissioners for executing the office 
of Lord High Admiral, for the time being, or any three or more 
of them, for that purpose; or to any ship or vessel proceeding 
with due diligence to join convoy, fix>m the port or place at 
which the same' shall be cleared outward, in case such convc|y 
aball be appointed to sail from sonie other port or place ; extepL, 

nevertheless, 
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nevertheless, as to the bond thereby required to be taken npon Id 10. 
the clearance outward of such ship or vessel. ^ 

Besiy and Pell, Seijte. now shewed cause. The question is, v. 

whether this ship, under all the circumstances of the case, can be Waltom* 
said to have sailed without convoy : she was sailing from a port 
where no convoy was provided, towards a port where it was pro- 
tMiUe she would find it. Till she had arrived there, it could not 
be known whether she would sail without convoy or not* 
Therefore the penalties of the statute could not attach till she 
bad reached that port ; and what her intent was before her arri- 
val there is not material; but if it were, the jury have expressly 
faoad that she had not determined to sail without convoy ; there* 
§ate the Court cannot now infer, contrary to this finding, that 
wmAk was her intent. iLawrence, J. I think this question does 
not torn on the intent of the party. There are certain cases ex- 
cqited finmi the general provisions of the act ; one of them is, the 
caae of sailing firom the port of clearance in order to join a convoy. 
Bat to bring the case within this exception, there must be a bond 
^▼en ; and if there be no bond, the case fieJk within the general 
operation of the first section, which prohibits all voyages without 
convoy: then the voyage becomes iU^gal; and the policy is void 
upon the general principle, being made to protect a voyage forbid* [ 1^5 ] 
den by the law of the country.] It may be admitted that a 
bond ought to have been given^ at the time of her clearance 
outwards in the port of Lcmdon, and perhaps her owner or 
master might be liable to answer penally for obtaining a clear- 
ance without giving the bond ; or the oflker, for thus suflfer- 
ing her so to be cleared : but this omission will not vacate the 
poliqr. The policy is vacated only by finally departing from 
the kingdom without convoy, and the period of the final de- 
parture of this ship had not arrived. The 6th section of the 
act proves this still more strongly. The case of a ship sail* 
iog firom her port of clearance to the port where she may find 
oonvoy, is expressly mentioned as a case excqited from the ante- 
cedent r^plations, except only in respect to the bond. There is 
nothing illegal, or improper, in the plaintiff's delaying finally 
to determine whether or not th^ should sail with oonvoy, untii 
their arrival at the port of rendezvous ; they were not obliged 
to make th^ election sooner ; and had still their option to make 
use of their lichee, in case the convoy was not ready ; and if 
they had in fiurt sailed from the place of rendezvous with oon- 
voy, and had the ship been lost, while under its protectuMi, 

7 the 
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the miderwritert would have been Uable wUtun tht termt of thw 
policy, although in £Kt no bond had beeu given. 

Shepherd and Vang^oMy Serjtc. eanbrt^ were stopped by the 
Court. 

Mansfibld, C. J. The plaintiffii in this ease contend that the 
circumstance of not ^ving a bond, as required by the statute^ 
does not vacate the policy. But the question is not, whe- 
ther the policy b void for want of a bond ; it is^ whethct 
the voyage is not illegal, as being in contravention of this 
statute, the ship having sailed without convoy, and under a 
Ucence, the terms of which were not complied with? It is 
pUun that they meant to sail with a lioence: they proem 
a licence to saU, with certain oonditiona annexed, it is equaUjr 
plain that at the c«stom4ioiise they must have declared their 
iiite&tio& to sail without convoy, for it is proved that, other* 
wisoi they could not have obtained their dearanee witbouc givng 
a bond. Then it appears, that they have not decided whetiMf 
Uiey should ultimately avail themselves of the licene^ of sal 
with a convoy. But I think, that the sixth section, wbkh 
Airects the bond to be taken in cases where the ship is to Hfl 
from htf port of clearance to her port of rendesvous, (and 
this voyage she may legally perform without a convoy,^ shewe 
that the owner is bound to decide^ before he leaves the port 
i^dearanoe^ wh^her he will sail with convoy or not; for 
they are obyged t6 give the bond, and the condicioD of it is 
absolute, that they wiH sail with convoy. Otherwise, in smIi 
cttses,. no bblid wouM ever be given : for the owner might al» 
Ways put off his filial determination, or keep it in his own hreMi 
till his arrival at the place of rendeivous, where it might not be 
possible to give the bond> and then he would be bound by so 
obligation either to sail with convoy, or to continue under itapso- 
tsction after he had sailed. 

Hi^AfH, J. was of the same opinion. It was impossible to 
say that the owner of the ship had the option contteded for 
in thist^se. This would be virtually to repeal the act ef pac^ 
liament, imd to provide an expedient that would be takes ad*- 
^witage of in an cases. 

LnWEfiNM, i. was of the same opinion. 

Rule absolute to enter a nonsint («). 
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1810. 
VowLEs V. Miller. jui^q, 

n^HIS was an action upon the case brought by the tenant in if a person has 
-■■ fee of a close, a^^ainst the tenant for years of the adioininff *.*^^*'^ rVnced 

. . 1 1 . .m. . r«. , , . with a bank and 

close for an injury to the plaintifrs reversion. The declaration diich, itisnota 

stated, that the plaintiff on, &c., was, and continually from l^!^![^t^^{ 

thence hitherto had been, and still was, seised in his demesne hi » Hitch ex- 

as of fee of and in a certain close called the Ham close, with the width of e^ht 

appurtenances, situate, &c.; which said close with the appur- f|^* ('^°"|\ ^**** 

tenances, at the time of committing the grievn nee hereinafter thef>otofthe 

mentioned, was, and from thence hitherto had been, a?id still foTthJ'baal of 

iDos in the possession and occupation of one James Vo-joL's, and ^^^ •'^"*'» »"«* 

of one Henry VowleSj as tenants thereof to the plaintiff. Upon ditch. 

the trial of this cause at the Taunton Spring Assizes 1810, andlT/w'idth'* 

before Graham^ B., it appeared , that at the time of the injury ff the ditch w 

the close was in the possession of James and Henry Vowles: but the owner trand 

at the time, of the action being brought it was in the possession ^ notcxteud 

of Jam^ only. The plaintiff's proof was, that the defendant outer ecige 

had a close contiguous to a certain close of the plaintiff's, and ^*J^^^e ha« no 

surrounded by a fence which the defendant was bound to keep rijfhttocut 

io repair, consisting of a bank and ditch, and in scouring his hour's land for' 

ditch the defendant had dug it so wide as to cut into the plain- t^ye^"^*^^^^ 

tiff's soil: the defendant directed his evidence to prove that this ditch. 

fence had immemorially been a bank with a ditch on the outside avenn^timt 

of it, and not a bank only, and he contended that consequently ^^ plaintiflPs 

he was entitled at common law to have a width of eight feet, as time of the 

the reasonable width for the base of his bank and the area of his '"f,"'^;;;;"?; "J^ 

ditch together, which width, measured from the interior line of occupation of 

the l?ate of his bank, he proved that he had not exceeded; ad- [ 138 ] 

mitting, that if the fence were a bank only, he was entitled only j.r.andH.r., 

to four feet. The plaintiff, on the other hand, contended, that pVov^'ff a^t the 

whether the defendant's fence were a bank only, or a bank and time of the 

ditch, the action well lay; for he pfoved that the ditch was cut lhc!7occirpaV" 

by the defendant's express direction into the hard unmoved tion, thou jh the 

' » • 1 J t*n*ot be tince 

virgin soil of the plaintiff's close; so that the ditch was made changed, before 
wider than ever it was before. The jury found a verdict for the ^^^ brought. 
defendant. 

LenSj Seijt. in Easter term 1810, moved for a new trial on 

the part of the plaintiff; upon the ground that the verdict was 

against evidence. [Lawrence^ J. The rule about ditching is this: 

Vol. UL H No 
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No man, making a ditch, can cut into his neighbour's soil, but 
usually he cuts it to the very extremity of hjs own land: he is of 
course bound to throw the soil which he digs out, upon his own 
land; and often, if he likes it, he plants a hedge on the top of 
it : therefore if he afterwards cuts beyond the edge of the ditch, 
which is the extremity of his land, he quts into his neighbour's 
land, and is a trespasser; no rule about four feet, and eight 
feet, has any thing to do with it. He may cut the ditch as much 
wider as he will, if he enlarges it into his own land.] The 
Court granted a rule nisi. 

PelU Serjt. in the present term shewed cause; and upon the 
report of the merits of the case, the Court was of opinion in W$ 
favour, and discharged the rule; it appearing that the dedam^ 
lion did not apply to the close to which the above-mentioned 
injury was proved to be done, but to a difierent close. He ako 
objected that the plaintiff should have been nonsuited at the trial 
for the variance. [Mansfield^ C. J. In an action by the re- 
versioner, it was sufficient to state in whose occupation Ae 
premises were at the time of the injury. It is quite immaterini 
who occupied th^m when the action was brought Heaik^ J. 
was of the same opinion.] It would have been immaterial: but 
he haamade it material by averring it. [MansfiM^ C. J. Hon 
did it affect the merits of the case? There have been decision 
both ways. It is now settled that an immaterial allegation need 
not be proved. So, in trespass, the question is, whose was tin 
eloee when the trespass was committed? Lamrenqe^ J. There ii 
a difierence between this case and the case of a trespass. Ii 
trespass every part is descriptive, and you must prove it all.] 
PurcMv. Macnamaroj 9 East^ 160. 12 Fin, page BS. pi. 44 
S. C. 2 BoL Ab. 677. Regina v. Cranage, 1 SM. 385. It i 
an ientire description and cannot be severed. 1 Camp* 99Q 
Martin v. Goble. But the action was not brought for the injuf] 
to the close that was proved in evidence^ but for an injury to< 
different close. ' 

Lens J Seijt. contrd. This is different from a trespass wiMI^ 
every part is 'descriptive and must be proved. This is not a pai 
of the description which materialty affects the merits of the case 
It might be material to ascertain in whose occupation were tk 
premises at the time of the injury committed, but no farther. ] 
does not signify who had it when the action was brought; thi 
could not be taken advantage of at the trial. The cases cited d 
-not apply: that from Campbell is nearest^ but it turns on 

differei 
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iiflkrent point. There the plaintifF described as his tenants, 1810. 

thfose who conld not possibly be bis tenants. He made the 

teftancy part of the description. It was a material fact. There owles 
vanni be some identitj' of the premises. Here the cl-jse was, at Milleiu 
the time of the injury, in the enjoyment of the very persons 
named. This H not like the strictness required in contracts. It [ 140 ] 
it not like the case of words spoken, where tlie speaking is made 
local by the declaration. If you give locality to the words, you 
mast prove it. The case of Regina v. Cranage was an indict- 
ment for a riot and a local trespass. Perhaps there might have 
been more colour for the argument if the occupier had been only 
olie person. \2 Fin. 68. still less applicable. Abuttals set out 
imist be proved, otherwise it is not a trespass in that close, but 
in another. iMans/leldj C. J. A nonsuit for calling St. Luk^s^ 
Ckftsea^ Chehea only, was corrected. It is now held to be 
itrfRcient to use the name of a parish commotily used (a).] That 
Was a case of use and occupation. Purcell v. Macnamara was a 
caie for a nudicious prosecution. The variance was in the writ; 
die style of the Court; 

Mansftsli^, C. J. Yon must support your declaration by 
pMnhg that when the injury was committed, the close was in 
the occupation of the persons named in the declaration, and 
then' yoii have don^ enough. It is not necessaiy however to 
dbeide this point, as W6= think the verdict ought not to be 

dlWurbed. 

Rule disdiarged. 

(a) See Hrkhmd V. Pmuetit ante^ 1. 570. WilVumj v. Burgesj^ ahfe, S. 



BeAUGHAMP V. TOMKINS and IScHBADER. [ 141 ] 

Jutgt. 

^AB defiMdant, TandHnsj was ^rest^ in Oetoier lt05, at The Court of 
-^ t^ suit of FreOaim. On the I9th of jShomber, in the ^S^*tl 
iMie yeirt', he surrendered ill dischatiire of his bidl to that action, ontip^nr np<» 
ttd to anodic at the soit of Emf. Bimp^ and bad ever smc^ error in &et 
eontiiiued in custody. In 1806 he wte brought up by habeat '^2^^^^ 
carpttSj and charged with a Writ of eapihw uHagahm at the Mt bmukraptcymai 
itf the plaintiff in this caus^ for a debt of 3<M. Ws. The writ of ^S?(rfdhH~ 
edtent in this sdit was tested the 6th of N(n)ember 1805. In cb«rgeafapri> 
1608^ a se^rtd commission of bankrupt issued against him, siod on aoicU^ 
he had since obtfthacfd his certificate. ^"* '^'^' 

Siepkerdi Setju bod hi the la«t term oblsSndi amkru^n that 

H 2 the 
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1810. the defendant Tomkins mijrht appear by attorney to reverse the 
outlawry, un<lert'(king to appear and file common bail, and 
receive a declaration in any new action which the plaintiff might 
think fit to commence, and that thereupon he might be dls- 
chnrf^ed out of custody. 

The case was four times discussed in the same term ; Best^ 
Serjt. shewed cause. He contended, fir^t, that th« statute 4 & 
5 IV. 3. c. 18. 5. 4. extended only to outlawries in the Court of 
Kind's B;.iich; and that neither that, nor any other court in 
Westminster-hall had, before the statute, power to reverse out- 
lawries on motion. The defendant was now liable to perpetual 
impribonment under a criminal, not a civil proceeding; to which 
his certificate would be no bar; his goods, chattels, and lands 
were become the property of the crown, not of his assignees, and 
his only mode of relief was to obtain a pardon from the crown, 

[ 14S ] which would only be granted upon the condition of his doing 
justice and paying \\u debts. That statute never meant to give 
even the Court of Kin<^'s Bench the power of the crown to 
pardon outlawry upon motion; it only gave them the power of 
discharging upon motion in cases where they might before 
reverse the outlawry on error brought. But they could not 
reverse an outlawry, except upon some error assigned, which 
actually subsisted on the record, unless it were for irregularity. 
In the case of Ashwell v. Stockwell^ Barnes^ 3'i4. the defendantt 
came to the Court to set aside the outlawry ibr irregularity, 
which is evident from their praying that the plaintiff might pay 
the costs: in fact t|ie defendant was beyond the seas; but unless 
the judgment had been irregular, this Court could not have 
relieved against it on motion. Where the defendant is properly 
outlawed, as it is admitted that here he is, the Court cannot, 
without the consent of the crown, lake out of the crown the 
chattels and lands which their judgment has investc<l in it 
[Mansfirldy C. J. According to this argument the Court of 
King's Bench ought never to reverse an outlawry without giving 
notice to the Attorney-General, and hearing him on behalf ^f 
tlie crown, which is never done. Lavotencey J, The Court of 
King'.'* Bench ccmtinually reverses outlawry on motion. Buller^ J. 
•^ used to ask, *' What is your erroi ?" And if counsel assigned 

error in fact, as sometimes they did, he would say, ** that will 
not do; it musit l>e error in law;" but when error in law is 
assigned, ihe Court never look into the record to see if the 
error exists there or not.j Those cases where, after error ia 

law 
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lave assigned, the outlawry has been reversed without examina- 
tion of the record, to see it* tlie error existed, have only been 
such wherein no one was i:iterested to shew tiie Tailor of the 
record; but where there is an interest in continuing the ouila\%H*y, 
the C'-ourt cannot reverse it but for error actually subsisting; and 
if they did, and if any one who had an interest in disputing the 
legahcy of a judgment so given, should carry it to the next 
iuperior couru it is impossible that such a judgment should stand. 
Shepherd^ contra. If this be law, an outlaw in the derend* 
ant's circumstances can never reverse the outlawry at all, unless 
by error, which in unr.asonable; for in th it |)rocee(ling he mu^t 
give bail to pay the debt, notwithstanding he is discharged by 
his certificate. But before the statute of W, 3 an outlaw might 
appear in person in any court, and reverse the outlawry upon 
motion. [Mansfield^ C. J. and Heathy J. It is a judgment, 
and how can a judgment be reversed otherwise than by a writ of 
error ?j Ifbefore that statute he could not reverse an outlawry 
otherwise than by error, that statute would not help iiim. Tiiis 
Court has exercised, and does exercise, a power of rever^ilIg 
ooilawry on motion* In Barnes^ ./1 9 4* svq are several cases to 
that effect. The contest in Dime of them is, whether the Court 
has title to proceed to reverse the outlawry on motion, but only 
as to the terms on which it shall be reversed. Ashfey v. Stocks 
\Dell^ it is true, was not the case of a bailable writ, but inasmuch 
as this defendant is a certificated bankrupt, the Ct^urt will deal 
with him as if he had been such when he was arrested, and then 
the circumst;mce of the bailable writ makes ni> difFiTence. If 
the Court do not in this case exercise, in favour of the bankrupt, 
the discretion which they undoubtedly possess they will make a 
capias utlagatum in mesne process press harder on a certificated 
bankrupt than sl capias utlagatum in execution. Rex v. Casilenuin^ 
^ Burr. ^119. Vdl27. the Court thought an outlaw relievable 
. within an insolvent act. Helif v. H'lc^on^ Barnes^ .'i2i. there 
wa- no error at all on the record, yet the Court revei'sed it on 
motion, on the gnmnd th. t the outlaw wan a i/fisiiner pending 
the writ of exigent. [L^wrence^ J. T.:e Ci>uri ilure pn»ce.'ded 
on the ground ttiat their process was abused ; for tiiv* ilifendant 
wai» in tUe country, and by due ddi;^ence nught have b^vti found. 
Mansfield^ C J. Vuu iiave not examined wiiai w;is t;ie practice 
in the Court of Kuig's Bt^nch pievious to the statute of IV. 3. 
The title Kx-m^ to un|>ly liiai the Court were in tiie habit t'fre- 
▼ersuig oallawncs; lor ii is ^Mor the more easy a.id ^pjeily 

reveiMiig 
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1810. reversing of outlawries in the same court ;*' and tfa^ vfapla of the 
4th section seems strongly to indicate the same practice. Cibcfff- 
bre, J. Why do you suppose the statute oS W. S.ia confined to 
ToiiKiNS. the Court of King's Bench, where actions by original wese 
few in comparison of the number in this Court, where they mre 
much more numerous? The statute indeed has the words ^ said 
court;" but I cannot see on what foundation it should be so 
enacted. Lawrence^ J. It seems by the case of SkpnmonM y. 
Bingoe and Cook^ I Salk. 498., as if the practice was to fei^erse 
outlawries on motion in person before the statute.] 

On a subsequent day 

Mansfield, C. J. said that the Court had been in die haliit 
of reversing outlawries on motion, but that some error nuist he 
mentionecL In 4 Burr. Q5S6, Bex v. WiUces^ such erorors ^^ 
allowed, that no outlawry can have been passed fo^ a oeRUarjr 
which might not have been reversed for ercqr. See if sone 
eiTor cannot be found in this outlawry. 

Shepherd, Seijt. in this term abandoned his former ruk^ and 
en the authority of Heefy v. Hewsom obtained a new rule uidt 
that the outlawry might be reversed upon the defendant Tomkku 
entering a common appearance, and that he might be discharged 
out of custody as to this action, upon the ground of erros m 
tsLCt, VIZ, that he was in prison when the writ of exigent ww 
running ; which fiicts appeared by an additional affidavit. 
[ 145 ] Besif SerjU now shewed cause. The writ of exigent ia tested 

on the 6th of November, and the defendant was not rendered in 
discharge of his bail until the 19th : he has also been before dis- 
charged under an insolvent act. 

Mak8fi£L]>, C J. The eflfect of that is, that the action wSL 
not proceed against his person, but against his effiscts only. 

Lawrekck, J. The question is, wh^er he was in coslod] 
when the writ was sued oat, not when it is tested. It k testM 
on the first day of the term, and probaUy, as usually is the case 
on a day before it was sued out 

It appearing, on reference to the affidavits, that he wea ia eoa 
tody, as well when the writ was sued oul^ as wh^ it waa tested, 
the Court made the 

Ruleabsolale 
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1810. 

Wilson v. Spilsbury. •'"'y ^^• 

^EST^ Serjt. bad obtained a rule nisi for setting aside the The Court set 
proceedings which had been had in this case, and for resto- ^ Executed'' 
rini? to Maria Spilsbury. the defendant's wife, the issues which ^P^ ^^e g:oodi 

1.JU i-j fi! J-u • J ^ of thcwifeofa 

•bad been levied upon the goods m her possession under a wnt miYeoD in Uie 
€>f distringas^ with costs ; upon an affidavit that the defendant, ^YfoSjm^ 
at the time of commencing this action, was, and still continued, fliatkm,Uiedeb 

« « • 1 • • f • ^fl not beiiur ocm* 

beyond seas, in his majesty s service as a surgeon in the navy, tracted in Um 

on a station at Halifas^ in Ntroa Scotia g and where he wag wife'itwd*. 

likely to remain for a long time : and that the deponent had not, 

n«r had any person to her knowledge any authority to appear 

for hioL That, she knew nothing of any cause of action the 

plaintiff had against the defendant. That she had not receive^ C ^^^ 

any support from the defendant for nearly two years past. 

Lens^ SerjL shewed cause, upon the ground that the plaintiff 
in this case bad made the levy without knowing that tlic defendant 
was abroad, and he relied on Gumey v. Hardenbergh^ ante^ i. 
i87* In this case the defendant's name still remained affixed on 
a brass plate on the door of the deponent's house, and she daily 
wJd SjpUsbur^% Antiscorbutic Drops, bearing her husband^s 
signature on the label. 

Best, in support of this rule. It is not sworn that the plaintiff 
did not know the defendant was out of the realm, which brings 
it within the case of Greaves v. Stokes^ ante^ t. 485. This is not 
a debt contracted in trade, like the debt of Hardenbergh. 

Cur. adv. vult^ 

Mansfibld, C. J. now delivered the judgment of the Court. 
This was a motion to set aside a distringas^ and we think it 
should be set asjde. There is no fraud in the case. The hus- 
band was in the service of his country. The woman has no other 
visible support. Her property must be taken away, unless she 
appears and defends an action, of the merits of which she knows 
nothing. 

iluk absolute without costg. 
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July 11. DoK, on the Demise of Sir Arthur Chichester, Bart* 

V. Ox EN DEN. 

Where there fX^HIS was an ejcctment brought by the lessor of the plaintiff 
ficlenuoiatlsfy ^8 heir at law of Sir John Chichester Bart, on a demise laid 

adeviscaccord. subsequent to Sir John ChicheUer\ death ; and at the trial before 
inj to one •-. ▼ i ^ r>, ^ . j. 

m«>aning of the La'acrence^ J. at the Exeter bummer Assizes, 1809, a verdict 

thT^i^mi^wf ^^^ f^""^ ^^^ ^^^ defendant, subject to the opinion of this Court 

collateral evi- on the following case. The lessor of the plaintiff was heir at 

admis8ible*^to law of Sir John Chichester Bart., who on the SOih of September 

•hew that the igQS died seised in fee as well of the premises in qucsticn, which 

testator meant / ^ « . . i 

to use the de- Composed his maternal estate, as of other property, which he 
more wtensive derived from his father, called the Yotds/one estate. The pre- 
tense, mises claimed consist of the manors of Ashjbrdj George Teigtf, 
*' my «tete of ^^d Stowfordy the tithes impropriate of the parish of Nether Ex, 
^shifm» the ^^^ ^^^ estates called Great and Little Bowley. in the parish 

testator having , . 

a maternal of Cadbun/y in the county of Divon : the manor of Ashton is 
hwBd?ng*a"ma^' 8*tuate in the parish of Ashton, with the exception of one insu- 
nor, and capital lated estate, parcel thereof, which Hes in the parish of £j?m<>i5^£r, 

farm, and lands, ,. . . , . . n m i rr.i t* ^ m » 

in the parish of adjoining to the parish of Ashton. 1 he manor of Ueorge Tergn 
M w^vcrtUther ^^ *>tuate in Ashton parish : of the manor of Stowford one part 
«sute», some in lies in the parish of Crediton, and the other in the parish of 
pari»h«,^'Ii)roe Sa«(//brrf; the manor itself being distant from the parish of 
trn and 6fteen Ashton about ll> or IS milos. The parish of Nether Ex is also 

m:1es distant; . i /» ^ it -i j- 

evidence is not about 1 1 or 12 miles, and the parish of Cadbiiry 15 miles, dis- 
Ihe'^'ihatbewas^a"^ ^"^^^ ^^^ parish oi Ashton : with the premises aforesaid are 
accustomed to comprised, besides the manor of Ashton, the barton of Ashton, 
tcrnal estate, " and lands lying within the parish of Ashton. On the 3d day of 
.[ 148 1 September 1808 Sir John Chichester Bart, being seised as atbre- 
h'lsAiktoneH- gj^jj made and published his last will and testament, duly exe- 

tate, to raise ' » . r ii • cc i ' 

the inference cutcd, SO as to pass rcal estates, m the terms toUowing : " 1 give 

that he moant 
to devise the 



_ " my estate of Ashton, in the county of Devon, to George Chi- 

whoFebythat « chestfT Oxcnden, (the defendant,) second son of Sir Henry 
^^^' « Oxenden Bart, of Broom, in the county of Kent. I give the 

" house in Sej/mour Place, for which I have given a memoran- 
« dum of agreement to purchase, and which is to be paid for, 
" out of timber which I have ordered to be cut down, to the 
f^ ficy. Johri Sandjbrd of Chemill, in Devonshire:' To shew 

that 
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that by the words " my estate of Ashtm^^ the devisor intended 1810. 

to dispose of the whole of the maternal estate before specified, 

the following, amongst other evidence, was offered by the de- Leg^of 
fendant, and received. First, the verbal instructions given by Chichester, 
the devisor, at the time of making the will, to the devisee John qx^'den 
Sandford^ who made the same, which were, to make a memo- 
randum to guard against accidents, to give George Oxendcn his, 
the devisor's, \4s^/on estate. Secondly, expressions which Mr. 
Sandford and the Rev. Thomas Hair, (the latter of whom had 
occasionally audited the devisor's accounts for 24 or 25 years 
previous to his decease,) had at various times heard the devisor 
use in describing his different property, viz. that in speaking of 
his paternal property, he usetl to call it his Youlston estate, and 
in describing his estate derived by him from his mother, he used 
to designate that by the general term of his Ashton estate, or 
Ashton property; and, particularly, on one occasion, directed 
that the timber should not be cut on his mother's property, the 
Ashton estate, but on his father's property. Thirdly, a series of 
annnal accounts delivered to the devisor by John Cleave, and 
John Smylhj who were successively two of his stewards : these 
accounts commenced with the year 1785, and the form of each 
of them was very nearly the same. The following is a descrip- 
tion of the form of one of these accounts: on the outside was [ 149 ] 
indorsed, " J. Cleaves account for Ashton estate, from January 
" 1st, 1799, io January 1st, 1800;" the first page thereof was 
thus headed — " J, Cleav^% account for Sir John Chichester Bart., 
** for Ashton estate, from Januaiy 1st, 1799, to January 1st, 
" 1800;" in the first page was contained a list of the various 
payments made by Cleave, among which was the following. — 
" Paid a year's annuity to Broad Clist poor, to Christmas 1799, 
23/. 1 is, :" which parish of Broad Clist was wholly distinct from 
the premises sought to be recovered by this ejectment* but the 
annuity was charged on part of these premises. The 2d and 3d 
pages were entitled — " Receipts of rack rents," and contained 
an account of the rents of the several premises sought to be re- 
covered by this ejectment, (except the convcntioiiary rents of 
three manors,) ip separate sums, but added up at the end, into 
one general total. The 4th page contained a list of rents, in- 
title<i, coiivcniionary rents of the manor of Aahton. The 5th 
psii^e contained a list of two oth/r mIm of convjntioLarv r;i;t>', 
the one intitled, *'* Convvnlioimry n,;tu <>f 0.\- i. ::r.vr 1 (h".}jc 
Tei^'nJ' and tiie otiier jnt.iicJ •• i.'i;:jVLi.ii'ji». ■ v i. n.- 'i' the 

a mtiuor 
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1810. manor of StcwfordJ' The last page of the «cc?a9t wpi inlitldft 

" Account stated." And was as follows : 

L«s^'of Account stated. >.,, 

Chichester^ J. Cleave^ Dr. 

v. 

OXENDEN. 

To receipts of rack-rent, as in pages 2 and S 

To receipts of conventlonary rents of Askton njanoji^. 

To receipts of George Teign manor 

To receipt of St(ymford manor - - ^ 

To balance of last account - - - 
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[ 150 ] NSiiiX J. Cleave, Cr. 

By payments, as in page'l .. • • 70$ 7 
By bailee due from «7. Ckat^ - » 470 4( 



^1178 7 4i 



And underneath was the following receipt, the signature to 

which is in the hand-writing of the devisor. Jpril Ut, IB 10* 

— Examined this account, and received the vouchers thereof, 
and due from John Cleave on the balance thereof, the sum of 
470/. Qs. Ai\d. John Chichester* The foregoing evidence was 
objected to by the counsel for the lessor of the plaintiff^ as in- 
admissible, but was received, subject to the opinion of the Court 
as to the propriety of its being admitted. If the Court should 
be of opinion that the evidence was properly received, tbejii the 
verdict was to stand ; if not, then a verdict was to be entered for 
the lessor of the plaintiff, fur so much of the premises, if any, as 
the Court should think did no.t pass under the will. 

The case was twice argued, first in Hilary term 181Q, by 
PeU, Serjt. for the plaintiff, and Heywood, Seijt. for the defen- 
dant; and again in Easter term by BeU, Serjt. for the plaioti0^ 
and Lens, Serjt. for the defendant. 

For the plaintiff it was argued, that parol or other extrinsic 
evidence was not admissible to contradict, explain, or enlarge 
the effect of a will; it was admissible only in cases where there 
was an absolute necessity, because the will would otherwise be 
uncertain or insensible, and could have no effect without it, or 
where there was a latent ambiguity ; and no such necessity or 
latent ambiguity subsisted in this case. All that class of cases 

where 
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wh€re p^iiql ffidiDfie bat beeo receifod to rqpel trusts arising oa 1818. 

preKmagtipnh may be laid aside as irrelevant j (to which the 

Court agmd.) The testator bad an estate of Ashton^ viz. a ^es^of 
laanor of 4$Uonmd the barton of Askton^ and other lands there; CHicifEsraa* 
iind having an estate * of Ashton^ he used the most appropriate qj^j^^qb^. 
words to ^onyey it. If he had said, the manor of Ashlon^ it [ *15l ] 
would not have comprehended the barton, nor if he had devised 
the barton,' ^^Id it have included the manor. His ** estate of 
jfMon*^ waa his estate ** of or belongmg to A$hton!^ The 
words do mean that, and they can mean nothing else. At that 
period of the cause at which the evidence was offorecj, it was in 
proofj therefore^ that the testator had an estate of Ashton ; and 
there being enough, both in interest, and quantity of estate, and 
posidoQ^' to satisfy the terms of the devise, the evidence ought 
not to have ^n received, but the case ought to have stopped 
there, unless it had been shewn that there was another Ashton 
^tate belonging to the devisor. To admit evidence to shew 
that other land, besides that which suffices to satisfy the devise, 
wi|S intended to pass, is in direct opposition to the statute of 
frauds* [Mamfield^ C. J. This has nothing to do with the 
atalute of wills, or with the statute of frauds: the question is, as 
lias before been truly stated, whether evidence can be received to 
i|hev what the testator meant by these words; if there is a latent 
i|i|ibiguity» it is admissible ; if there is none, it cannot; butstiU, 
if the evidence is admitted, the estate equally passes under a will 
ip writing attested by three witnesses.] If it be admissible where 
tliere is estate enough to satisfy the devise, it would have the 
^flfecl of se extending by parol (ii oof the meaning of the will^ as 
I|9 pasa other estates than those which the words of the will, taken 
alw^ would pass. But never, not even at common law, could 
laad pass by a will not in writing. [MansfieUL, C. J. That is too 
gener^ a proposition : for at common law, land did not pass by 
^a^ise at all, t^nless by the customs of particular manors ; and 
web custODAs might perhaps so regulate tlie form of devise, as 
^t it might pass by parol. But that is irrelevant to the pre- 
^nt question.] The precautions which the law has thrown 
around wills, by prescribing certain formalities to be observed [ 152 ] 
in their execution, are rendered useless, if it is open to the 
Court to put on the words of a devise any other meaning tiian 
the otwious and common meaiiing which those words import. 
BM^bre^ therefore, any evidence can be let in to explain the 
word% i$ mist^ba^ lA^ tibat without iwb exptanalafto the will 

S could 
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1810. could bear no meaning at all, but would be void for uncertafntjrf 

and that ii would be ini|)os¥ihle to say what pro|>eity wbk meant 

Lessee^of ^^ be disposed of. In i hat case extrinsic evidence is ad»i itted 
CHicHESTERy from neceh-^iiv, a«* if the testator had haii no e^tiite of ^lvA/(7;t ; 

Oxms>BX ^^^ ^'"*^ ^^ "^'^ ***' '*^'^' H(»w can :iny man give an opini(m upon 
the title to an estates if he may not know by looking on the 
parchment or paper, what is the estate? if he \* to hunt all over 
the country for circumstances dehors the deeds, it will shake half 
tbe tales in the kingdom. Here is soniething definite and certain 
to answer the devise, and there is nothing but coi jtcture to lead 
the C<'uri to suppose that the testator meant any thing further 
than that which is plainly expressed. Therefore the lc^>or of the 
plaintifl'is entitk*d to recover oidy such part of the premi>es as 
lies wiihin the parish of Ashton, In support of these arguinents 
reference was made to the following authorities: 5 Co. Rrp.GS. 
Cheymy's case. Rose v. BartletU Cro. Car, 292 Ulrich v. Litck^ 
Jkld^ -i Atk. 372 Day v. Trig, 1 l\ IVms. 286. BearmotU v. 
Felly 'J P. hVms. 140. Brown v. S<*lwyn^ Cas, Temp, Talb. 240. 
Lord Walpole v. lA)rd Cholmmdeby, 1 T R, \ 48. Whitbread 
V. May,, 2 Bos, Sf Pull 593. Doe, on demise of Brown^ v. Brown^ 
11 Easly^M. I'pon the case of Ulrich v, Litchjield, in which 
Lord Hardwickey Chancelh^r, said, ** I do not know that upon 
♦* the construciion of a will, courts of law or equity admit parol 
" evidence, except in two cases: first, to ascertain the person, 
" where there are two of the same name, or else, where there 
" has been a mistake in the christian name or surname." [Mans* 
Jieldy C. J. remarked, that the rule here laid down was certainly 
[ 158 ] too narrow; for in case the testator had possessed no estate at 
Ashlon^ the rule would have excluded all evidence to shew what 
estate was meant. But from whatever cause the ambiguity pro- 
ceeds, whether from a misdescription of the estate, or from a 
misdescription of the person, if there be a latent ambiguity, the 
parol evidence is admissible. In the ca>e of Lord IValp- le t. 
Lord Cholmondeley, tlure was neither a latent, nor a patent 
ambiguity* the testator, by rt citing that by his la^t will and 
tebtanient, dated the 25th of Sovember 1752 he had devised his 
real est.ites, was held to republish that will.j 

For the (kfendant it was contendtnl, that this was a case of 
latent ambi^•uity. A latent ambiguity cannot be discovered to 
exist, I ut l}y the aid of c< llaleral evidence, and if that evi- 
dence be such as would, if admittul, raise a doubt in the mind 
of the Judge*, it ought to be received, and left to the jury. No 

one 
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one can see on the face of this will any ambiguity whatever. 1810. 
The word " of* does not denote hicahty in this case: it means "J^ 
all that estate which the testator called Ashton. He might de- Lessee of 
signate his whole estate by the name of any one parcel, whether . CuiCHESTERy 
distant or near, if he had any rc^ifton in his mind for so doing. 
The word *' of" is therefore distingui^liahlo from " at," the ex- 
pression used in Whitbread v. May^ which might denote loca- 
lity ; and the Couit not being bound to construe *' of" as local, 
may give it any other construction wliich the evidence requires : 
the ambiguity is therefore raised, and by the same evidence it 
has been expl.iint*d. And the only qu'/stion is, what the testa^ 
tor intended to give. The old rule of law is, that eitdence 
cannot be given against the purport of a deed or record, but it 
may be given to shew what are the parcels, or who are the par- . 
iXGs. The circumstance that at a place called Ashion there are 
three or four things bearing that name, as the parish, tlie 
manor, the barton, and lands, is by no means conclusive 
against the defendant ; on the contrary, it renders it necessary 
that evidence should be admitted, to shew what and which of C ^^^ 1 
them are included in the devise. In the testator^s own parish 
of Cadhury are two estates of Great and Little Bowley. If he 
had devised his estate at Brjolej/, parol evidence would have 
been admissible to shew what estate he meant If a man has 
been used so to name certain property, that none of his family 
can misunderstand him, when he uses that name, he may well 
devise thereby. In the case of Doe^ on demise of Brcnmiy v. 
Bnmrh there was a long interval of time in which the testator 
might have recovered from his error, and therefore no room to 
say there was an ambiguity : here there is evidence to raise the 
ambiguity, for the testator uses the expression continually to 
th:* very time of making his will. Nothing on the face of the 
will confines the property devised within a narrower compass 
than the county <.f Devon. The general principle contended 
for is much too wide, that the Court can in no case go beyond 
the words of the will: the only question is, to ascertain in what 
cases they can go beyond those limits. And the rule applies 
equally to p^Tsonal as real property, that parol evidence is not 
to be admitted to make that pass by writing which is not ex- 
pressed by writing; yet, in many cases, collateral evidence has 
been .admitted to shew what personal property the testator in- 
tended to designate. No case has been cited which directly ap- 
plies to sustain the position; that where there is property on 

which 
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1810. which the win, taken m its most obvious sten^e, cdrt operate, 

the Court is incoiiip^ent to look further. There is do dotrbt 

l^^f^ upon the real intention of the testator in this case. He called 
Chichester, all his paternal estate his Youlstone estate, and all his ittAeefndt 
O ^DKir ^"^^^ ^^ Ashton estate, denon^inating both the one iarid tfce 
other, not from the name of the family from which hedertted 
it, but from the name of the principal places upon the estate. 
The whole question is, whether the law prohibits the Court 
from calling in the same aid to ascertain the xheanitrg to be at* 
[ 155 ] tributed to the name of an estate, which it permits to ascertain 
the meaning of the name of a person. If the testator had us^ 
expresfllkns of a definite legal Ineaning, parol evidence would 
not be admissible to shew that he annexed to them a diifb'ent 
meaning; but when he uses words which are not technfSdd, but 
of common^ parlance, the testator may annex to them wbatetet' 
meaning he pleases. The foIK>wiDg acMbofities wer^ Hso ren • 
furred to: Bae.^ Muat. 28. Wjfndham v. ff^ndhanif And, ^. 
JDofmeti r. Baeei^ AnM. 175. GodbdU 16. the^ m demtse «f 
Clmem, V. ChUings^ 2 7. it. 498. Htnckelffft v. FRnektliffij 
5 Vn. &\6. ; and PM^ney t. Lord Durling/on, cited idid. S^. 
Ztor, on demise of Cdoik^ r. Damer^^ 7 Bast^ 999. Trimur 
y. Buyne^ 7 Vet. £>18. 

In reply, it was urged^ that Ldrd Mion had much qtte^oteed 
the ea^erof Pukeney t. Lord DarUngion in the fTubsequenH cfises^ 
of Pole-v. Lord Semer^ 6 Ves. 529. and Drme v. Demrison^ & 
Fesi 400. The case fbr the defendant would haTe befcd ntwchr 
strbnger, if the devisor had deiiottiinated the oile eitafe tn#^ 
0tud^^ est^te^ from the name of hfa mother's &mily, and Ib^ 
othef his OUeheae^ estate;, froaif the nai^ of his fatbits fin^ily ; 
fbt that rs an umial HmhIc of naming estafei^ and that WcMiId 
Have been inteUigible. {MAnsfiOd^ C.J. There you' ai^e lipM' 
bad gfound'; (br if the evidence can be i^ecetved, it m pbutf 
enough io this ease iriiat the testator meant.] The testaKM' 
having an^ estate at Askton, another at SMofordy aadth^ iMf 
Bxmn^er^ derires his solicitor to frame a devise of his ** Ashtdi§ 
estaieJ* The soKeitor does not however do that, but malea* 
him devise his estate of Atktcn^ so that the evidence, when^ ad^ 
mitted, does not vp^ to this devise. The evidence is of D4l 
avail; unless it satisfies the ambiguity raised : and it is impOM^ 
bte to receive evidence of the meaning which the person who 
framed Ae will attached to certain words, and to prove diat Me: 
[ 156 ] Sm^^Cifdi thought die ^estate^.ifA«cHi'' was synoiiymotti wilii 

the 
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the '* Ashton estaUj^ in order to shew what the dev'iwt meant. But 1810. 

the intent mutt be collected firom the words themselves. It is 

incumbent dk,^e defendant who contends for an exception to tP^^ e 
the general rules of law, to find authorities to support the Chichester, 
doctrines be contends for, but in none of the cases cited has it ^' 

happened) as here, that tlie testator has possessed a single estate 
which would satisfy the words of the devise. 

Cur. adv. vult* 
Mansfield, C. J. now delivered the judgment of the Court. 
After recapitulating tlie case, and adverting to the evidence, he 
added : If this evidence ought not to be received, the conse- 
quence will be, that so much of the property only will pass, as 
is not affected by the evidence. I have doubted much upon it. 
The more^ because in a less strong case^ May v. JVhiibreadf 
two judges thought tlie evidence should be received. Lord JS^ 
dan increased my doubts. On the whole, I rather think we 
should go further in receiving this evidence, than any case has 
yet gone. There is an extreme jealou^ in receiving e^dence 
to explain written instruments. Many cases have been cited. 
In general they are well known. The last and strongest, was 
JDoe T. Brawn* There it was impossible to doubt what the tes- 
tator meant. In this case my own judgment only is, if the evi« 
dence were admitted, that the testator meant to devise the whole 
of his maternal estate to his maternal gelations, and not only the 
land locally situated at Ashton. But to decide in iavour of this 
evidence would be going further than any Court has yet gone. 
I need not particularize the cases : of devises where there were 
two persons of the same name ; where the name by which pro- 
perty was devised, applied equally to two estates. Such was 
the case in P. Wms. of a demise to Gertrude Yardley, by the 
name of Catherine Eamlyf where there was no such person as 
Catherine Eandy. The case in Ambler of legacies to John and [ 157 ] 
Benedict^ sons of John Sooeet : he had two sons, the name of 
.one was Benedict^ but the name of one was James. The evi- 
dence was received. It is not expressly said in any of these 
cases, that it was necessary to receive the evidence, in order to 
give effect to the will, which would not operate without such 
evidence. But although this is not said, yet the rule seems to 
hold. It will be found that the will would have had no opera- 
tion, unless the evidence had been received « Here, without 
the evidence, the will has an effective operation: every thing 
will pass under it| that is in the manor or parish^ or what he 

would 



167 CASES IN TRINITY TERM, 

t 

1810. would naturally call his Ashton estate. This will be an effective 

operation; and this being so, the case herein differs from all 

Lessee of ^^^ Others ; because in them, the evidence was admitted to ex- 

CHicHESTfiRy plain that, which without such explanation could have had uo ope- 

OxsKTDEN. ration. It is safer not to go beyond this line. Therefore only 

those premises pass which are in the manor or parish oi Ashton i 

for all but them, the plaintiff has a right to recover. 

Postea to the plaintiff. 



juiyw. Slack v. Lowell. 

Where goods HPHE declaration in this action consisted only of the general 
pild'for'by'a*' counts for goods sold and delivered, and the money counts. 

bill of a certain The action was brought to recover n5:il. 105., the price of 

date the orice ^__ 

thali'bearin- 500 chests of orauges. 1465/. 25. was paid into Court. The 
da*wh"*"th *** plaintiff, by a miscalculation in the rate of exchange, over- 
bill would have charged the^ defendant 1 1/. 6s. 9d.y which was therefore to be de- 

^ 155 '] ducted from the amount claimed, and 277/. 25. Sd. would have 
may be re- completed the residue of the price. They were to be paid for 
SI^i^"on a ^y * ^^^^ ^^ ^^ ^y^ ^^^^^ ^^^ plaintiff tendered to the defend- 
ipeciai count ant for accq>tance; and the defendant, on account of an 
delivery or non- alleged inferiority in the quality of the goods, which he never- 
paymentof the theless received, and of the overcharge in the rate of interest^ 

But if» in refused to accept the bill. After the expiration of the SO days 
upon ageiMfrai ^^^™ ^® ^*^^ ^^ ^^ ^^^^ ^^^ plaintiff Commenced this action, 
count for goods file jury found for the plaintiff, and the plaintiff entered the 
U?erH, the" verdict for 460/. 85. 1 Id., consisting of 277/. £5. 3d. for the re- 
price^nVin- sidue of the prime cost, and interest upon the whole price, as well 
terest at what was paid into Court, as what was now recovered, com- 

CourtwUi no^t puted from the day when the bill ought to have been given, to 
therefore net tfag time of the trial. 

awde the ?er' 

diet LenSf Seijt. in Easter term obtained a rule nisi to reduce the 

verdict to 277/. 25. Si., the residue of the invoice price : he aver- 
red that the verdict for interest was taken by surprise and without 
his knowledge, the question not having been put to the jury» 
ILavorence, J. Is there not this distinction, that if goods are 
sold without an agreed day of payment, the price shall bear no 
interest; but where payment is to be made on a day certain, 
does not the price bear interest from that day ?] 

Man8F1£Ld, C. J. In many trades there is a custom either 

to 
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to pay by cash at a day certain, or by a bill of a certain time; 1810. 
and the Courts have said, the buyer shall not be in a better 
situation by the breach of his contract. 

Shepherd and Best^ Seijts. in this term shewed cause. It is Lowell. 
not necessary to declare specially on the non-delivery of the 
bill, if the dayjs past at which the bill would have become 
payable, and declaring after that day for the money, the price 
of the goods sold, the plaintiff may recover interest from the [ 159 ] 
time when the money became due, in the shape of damages. 
To decide otherwise would only tend to prolixity in pleading, 
by inducing plaintiffs in all cases to add a count upon the 
special contract for the non*acceptance of the bill ; if such a 
count had been here, it is clear the plaintiff might have recovered 
interest in the shape of damages for the non-performance of 
that part of the contract : and it has been decided that the 
same may be done upon the count for goods sold and delivered. 
MomUford v. WiUes, 2 Bos. 4* Pidl. 337. {Chambre, J. Such 
a count is sufficient in order to recover the price of the goods, 
but not to recover interest, without a count on the special con- 
tract. Lawrence^ J. Lord Ketiyon^ C. J. tried at Exeter an 
action for money had and received against a sailor, . who 
had taken and kept a public-house, and who^ when he was 
drank, had confessed that he set up in trade with the contents 
of a purse he had found on the road ; and which was proved to 
belong to the plaintiff, and that the defendant knew whose 
parse it was; and Lord Kenyouy C. J. directed the jury to give 
interest at the rate of 5 per cent, from the time of his finding 
it The case was never afterwards moved.] The plaintiff has 
a right to his interest, in the nature of damages, in point of 
justice. If there were a written contract that goods should be 
paid for on a day certain, and that on default the price should 
bear interest ft-om that day, the increased sum would still be 
only the price of the goods, and the paper would be evidence 
upon a count for goods sold and delivered, to entitle the plain- 
tiff to recover the whole. If a sale be made on similar terms, 
though not expressed in writing, the case is the same : and if 
corn be sold, to be paid for at the price. of the next week's 
market, after the day is past, and the price ascertained, the 
seller need not declare on the special contract, but may gene- 
rally declare for goods sold ; because after that day the newly 
ascertained sum is the price ; so here, goods being sold, to be [ 160 3 
paid for at a certain day by a bill, which if not delivered, or 
Vol. IIL I not 
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Slack 



1410. not {Mid, batn intereity after the days of delivery and paymeoi 
daiMted, die contents of the bill and interest added constitute 
the pricey and may be recovered as such upon a count for the 

LowBLL. price of the goods. A note or bill may on the face of it pur- 
port to bear interest or not : if it does the interest is part of the 
contents of the note; if not, the law gives it as damages for the 
detention of the debt; but the plaintiff does not in that case 
declare specially for the interest : it is sufficient that he declares 
on tlie instrument. [Manf/ield^ C. J. In Mounf/brd and 
WiBes^ the Court only decided that if the jury took on them- 
adves tp give interest by way of damage^ the Court would not, 
on that account, set aside the verdict. Heathy J. In truth, in 
the ci^ the interest on goods is charged in the price; if you 
pay in ready money, the seller gives you discount. Ckambre^ J. 
Geirerally speakii^, every tradesman fixes a price, which en- 
ables hhn to wait an indefinite time, b(y way of indulgence; 
«nd he goes out of his way when he stipulates for a particular 
day of payment. We should be doing a very beneficial thing 
%o the fashionable traders at the west end of the town, if we 
veuld enaUe them to chai^ five per tent, on all their. bills. 
To be sure something is said in this case about a precise mode 
«id time of payment, but the diflicully i% that fact has not 
been submitted to the jury. Mofiffieldf C. J. The defendant 
Tefased the bill tendered, because the exchange was calculated 
a halfpenny too high : but upon the evidence^ if there had been 
« count for not delivering a bill, the jury would certainly have 
Ibmid that the defendant had contracted to deliver a bill at that 
KmeO 

Len$ and Vaugianf Serjts^ in support of the rule. It has 
been hdd| that interest cannot be recovered upon goods sold 

C 161 ] 8^*>^"^'7' ^^ ^^^ ^ contract to allow it from a time certain of 
paymtot be inferred. Bhmey v. Hendricks 3 Wils. 205. 7V^ 
immey v. Thoma$^ 1 H. Bl. SOS. per Gould^ J. Either Mount- 
fbrd V. fFdti must be 'Supposed to have been determined as a 
ttse upon a special contract, or it is over-ruled by the case of 
^Gordon t. Aoem, cited in Che case of De Bemales v. FMer^ 2 
. Ckm^. N. P. Rep. 4S9. So De HavOand v. Bawerbank^ 1 
Camp. 51., and Croelifbrd t. Winter^ 1 Camp. 128. shew the 
«{nnion of the Judges in the King's Bench to be the same as to 
the count fat money had and received. The like in Tappenden 
y. BandaUf % Bos. 4r PM. 472. Moeee ▼. Matfarlane^ 2 Burr. 
1005. Interest is not the price of goods sold and delivered. 

This 
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Thk'M not distiilgdsbal>le from the eomtnon case of goods sold 1810. 
and d^livored : that indeed is rather a stronger case; for where 
the goods are delivered at the time) the law raises a debt im- 
mediately. Lowell. 

Ma17Sfield, C. J. The first question is, where a person 
promises to give a bill, does the law imply an engagement, in 
case no bill is given, to pay interest as if the bill had been 
given ; secondly, if this be so, can the plaintiff take advantage 
of it to recover the interest in this form of pleading? I never 
couM reconcile it to myself as reason, that any man who dela3rs 
the payment of money which he owes, should not pay interest 
Ibr it; but certainly that is not the law; nor, therefore, un- 
derstand why interest should not be paid for goods sold and not 
paid for. 

Cur. adv. vuli. 
Tb« judgment of the Conrt was now delivered by 
Mansfield, C. J. This question arises upon a sale of 
goods^ to be paid for by bills. There is no count for not giv- 
iag die bills, only a count for goods sold and delivered. The 
aetien was brought after the time for the payment of the bills 
had esepired. The interest was calculated from the time the 

woald have become due. Such being the nature of the [ 162 ] 
the question is, Whether the defendant, who ought to 
have accepted bills which would have carried interest, shall be 
IB a better situation by breaking his contract, than if he had 
perfemed it We think the defendant ought to pay interest. 
The application is to rectify a verdict which has given that in- 
terest. The merits being with the verdict, if there is no mis- 
oompatatiDii, we will not alter it The plaintiff is entitled to 
name m mueh as if the defendant had accepted the bills, which 
would banre carried interest. 

Rule discharged* 



Waldbon and Another v. Coombe. 



July 11. 



npHlS was an action brought to recover the loss sustained by Where goods 
* the plaintiff, by the deterioration of some kei-seymeres on UJ^in^^ aa 
. board the Earl Percy^ insured by a policy subscribed by the «verage ion 

' wpon » policy 

Host be calculated upon the invoice price, and oot opou the price of the market at which the 
dttMged gCNodf ane arrived. ^ 

The i MiT lii caU of a BtUUk vtee-eooRil at tbe Bimilt, of the amomt of the proceed* of damaged 
goodf, which by the Iswiif that country are compelled to be fold under his inspection, is not evidence. 

I ^ defendants, • 
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Waldron 
and Another 

V. 

Coombs. 



C 163 ] 



defendants, ^^ at and from Ixmdon to Rio Janeiro^ The plain- s 
tiff averred a los» by perils of the sea. The defendant pleaded 
,7wn assumpsit i and paid into Court 50/. per cetU. Upon the 
trial at Guildhall, at the sittings in this term, heSore. Manffield, 
C. J., the plaintiiF proved, that, if the goods had not been 
damaged, the market would have afforded a profit of 15/. per 
cetU.: that the goods were damaged, apparently by sea^woter, 
. to a considerable degree ; the witness would not have given SO/. 
per cent, for them; but the plaintiff gave no other evidence of 
the manner in which the damage was occasioned. To prove the 
amount of the loss, a witness produced a certificate firom thje 
British vice-consul there, of the amount for which the goods 
were there sold, being 9/. 155. per cent, only, of the sum in- 
sured: and the same witness swore, that, by the law of the 
BrazilSi and other parts of South America^ the vice-consul is 
constituted general agent for all absent owners of goods, and 
that the^ same law authorizes and compels the vicQ*consul to 
make sale of all the damaged goods of all absentees, with the 
assistance of two British merchants as assessors. Mans/lddf 
C. J. admitted this evidence, although Best^ Serjt., for the de- 
fendant, objected to it, but reserving to him. liberty to move. . 
Best also contended that, as the plaintiff had given no evidence 
of any loss by perils of the sea, there was no proof of that alle- 
gation ; in support of which proposition he cited Bucker v. 
Palsgrave, ante, i. 419.; for that the payment of money into 
Court did not admit any thing more than that the defendant 
owed 50/. per cent, for some cause or other; but MansfieU, 
C. J. held that it admitted that the loss was occasioned, as 
averred, by peril of the sea, and that the only thing in issue 
was the amount of the loss : and the jury, under his direction^ 
found a verdict for the plaintiff for 40/* ^s. damages, with li- 
berty to move to reduce it to 20/., the surplus of 70/. per cent., 
after deducting the 50/. paid into Court, if the Court should 
think the evidence was not admissible. 

Best on a subsequent day moved for a new trial upon two 
grounds. First, that the certificate was not admissible evi- 
dence. Secondly, that although the defendant admitted damage 
occasioned by perils of the sea to the amount of 50/. per cetU.f 
he had gone no further, and that the defendant, if he had not 
been prevented, would have given evidence at the trial, that 
other goods, sent by the same vessel, were in no respect damaged, 
from whence the jury might infer, that aU the damage beyond 

the 
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the extent of 50/. per cent, was occasioned, not by perils of the 18 10.* 
sea, but by the improper stowage of the plaintiff's : they had not 
in fiict even proved that there bad been a storm, or an hour's ^sA Another 
foul weather during the voyage. [Mansfield^ C. J. The pay- 
ment of money into court admits the storms. Lawrence and 
Heathy justices. No facts are laid before the Court, from which 
we can infer that the defendant could put himself in a better si- 
tuation if he had the advantage of a new trial.] The Court 
granted a rule nisi upon the admissibility of the evidence only. 

Shepherd^ Serjt., shewed cause. He contended first, that 
there was a mistake in the verdict, which, instead of giving 70/. 
fer cent, damagies, should have given 85/. damages ; for it was 
proved that the goods were damaged 70/. per cent, below the 
invoice price, and ' that if they had been uninjured, they wbuld 
have yielded a profit of ISLper cent., and the loss- was to be 
computed, not on the invoice price, but on the market price of 
the place at which they had arrived, so that IF the disputed evi- 
dence were inadmissible, it would make a difference of 5/. per 
cent, only in the amount of the damages. But supposing the 
verdict to be now computed upon the right principle, the evi- 
dence was sufficient to entitle the plaintiff to his verdict. This 
sale was compulsory ; the vice-consul, as agent of the assur^, 
could not do otherwise than sell the goods. The assured, act- 
ing for the benefit of the concern, could get at nothing more 
than the amount rendered by the vice-consul's account. The 
law put the sale into the hands of that officer. The loss, there- 
fore, is what the owner sustains, taking this law, and the opera- 
tion of it, into the account. He could get no more for the 
goods, therefore the loss is the difierence between the sum re- 
oeiyed, and what the goods were worth when sound. The 
plaintiff's damage is to that extent. Suppose the law had been, 
that damaged goods should be burnt: although the sea should 
have only partially damaged them, yet the owner would have 
had a right to recover the whole value, if in consequence of that 
partial loss the law interfered and destroyed the whole. This is' 
in the plaintiff's favour, whether the pa|)er be evidence or not, 
that they have received only the proceeds of the sale according 
to that account. And unless the contrary be shewn, it must be 
taken that they receive no more. The defendant should have 
diewn that we did or might have received more. In another- 
point of view the evidence is admissible : the vice-consul at the 
Brazils may be considered as the agent of all concerned. If so, 

3 he 
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he is the agent for the underwriters ; therefore bis aceount would 
hind both parties. 

Maksfielp, C. J. It was in the like manner argued in a 
case here. Heath v. Burgess (a)^ upon the loss of a trinket whidi 
cost a very few pounds in the Ea^ Indies^ that the plaintiff was 
entitled to calculate the loss at an advance of 702. or 80f . per 
cfnt. 1 held that against a carrier, as an insurer, he could only 
calculate the value of bis goods at the invoice price. The case 
of an insurance was fully agreed upon there. 

Lawrence, J. Surely it is understood, that when the goods 
are shipped upon an invoice, the loss is calculated upon that 
basis; when otherwise^ recourse is had to the produce at the 
market. 

Mansfield, C. J. The only question is, whether this loss 
sboold not have been proved by ordinary evidence. They 
should have had somebody to attend at the sale, who might have 
been a witness. 

Best, Serjt. amtrd. It does not appear that the law of the 
Brazils g^vei effect or authority to the certificate of the vice- 
consul. Custom-bouse officers are bound by law to attend 
clearances, &c. but their certificate does not prove any iiicts. It 
does not appear the vice-consul was sworn. There is no in- 
stance of such eiridence being admitted* Judgments are pn>» 
nounced in the presence of both parties. 

Mansfielo, C. J. I bought at the trial it was very difficult 
to bring this within any bead of evidence. It was somewhat 
analogous to the proceedings of courts and other public function- 
aries: but I know no instances of such as this being received. 
I dare say it would be evidence in any other country. It came 
neiLrest to the case of judgments in fin-eign courts. But we re- 
ceive judgments under the seals of the courts* The vice-consul 
is no judicial officer. He acts under a wise regulation to pre- 
vent the improper disposition of damaged goods. They are put 
into warehouses appropriated to them by government. The 
vice-consul must preside at the auction. There is no rule in the 
English law which makes his certificate evidence. He has beea 
supposed to be an agent, and he is, to some purposes. So is ao. 
auctioneer in this country ; nevertheless his certificate is not 
evidence in a court of justice, but what was done at the auctioa 
fj^v^t be proved. The business of the vice-consul is to see a fai^ 
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Mtle. It is going much farther to wkj diait hit ccrtiftoate shatt 1S>0l 

bind the parties. Any body present might have proved the 

fiicU. The ehirograph of fines here proves itself bnt the in- 7^^^^^^? 

, -.*, .i..^ . ,. And Another 

dorsement of the proclnwilion or the fine must be proved by n ^, 

compared copy of the reeord. Coombe. 

Rule absolute to reduce the damages to 70l.per cent. 




Duffy t;, Oaku. ^^fvj;/ m^u. 



npHI$ was an action for fidse imprisomnent. Tlie defendant An attorney 
•*• pleaded in the abatement of the writ, the privilege of an at« ^^^^'^ *^ce'f!!^ 
toniey to be sued by bill. The plaintiff ref^ed, that at the time a boroorh. if 
of soiog out the writ, the defttidaot was one of his Majesty's ^ anacTdcmc 
justioes of the peace for the bovough of T^umoorthf and that die [ 167 ] 
trespasses were committed by him as such justice^ in the ezecn^ >Q ^'^* ^^^ '* 
tion of his office; and that notice in writing of the writ and nmy plead bit 
cause of action was delivered to him one calendar month before ^^[^^^'t^ 
the writ sued out To this replication the defendant demurredi 
and the pUintiff jomed in demurrer. 

Vauf^ni Serjt. in suf^rt of the demurrer, cited Camerfbrd 
V. Pnc€f 1 Doug. 312. to shew that an attorney mi^ plead hit 
privilege in abatement in any case personal to himself, thoogh it 
do not concern his duty as attorney ; akboogh he cannot accord- 
ing to Lcurd Bm/m. 5Sd. Newton v. Bamland^ plead it when sued 
in OMier droiL 

WilliamSy Seijt, contra. By stat. 5 Oeo^ 9. c. 18. s. 9. no 
practising attorney shall be capable to be a justice of the peace 
in a county, but die 5th section gives an exception as to magis- 
trates of boroughs. By 24 6. 2. c. 40. s. 1. no writ shall be 
sued out against, nor any copy of any process at the suit of a 
subject served on, any justice of the peace, for any thing done 
by him in the execution of his office without one month's pre- 
vious notice in writing. It being admitted by the demurrer that 
the act done was in the execution of his office, the defisndaot was 
clearly entitled to a month's notice under that statute. This is 
decisive against the privilege, for the statute hereb}i contem- 
plates, and even requires, that all actions against magistrates 
shall be commenced by writ or process to bring them into court. 
A writ clearly is not a biU, nor is process here meant for that 
which issues against an attomeyi bnt against any oonmon per» 

son. 
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1810. son. The act therefore supposes, that whether the defendant is 
a county magistrate, or a borough magistrate,. he must be sued 
like any other comoion person, and must have notice of-, the 
process. The act therefore, virtually takes *away theprivil^;e of 
[ * 168 /] an attorney under such circumstances. 

Vaugkan in reply, the privilege of an attorney, is general, 
that of a borough magistrate local. It cannot be intendcxl by 
this local provision to repeal the general privilege; or if in- 
tended, it would have been more plainly expressed. [Mansfield^ 
C. J. The reason of. the. thing is with you, but the very terms 
of the aQt prescribe a writ or process, which seems to be that 
which is to bring a party into court : a bill of privilege is no 
process, it supposes the ddfendaht to be already in court, and the 
very object of process in that case fails, therefore no process is 
necessary.] The act was meant in ease of the magistrate, and it 
would be hard in any case to turn it to his disadvantage ; and it 
may perhaps be considered as applying in this respect to county 
magistrates only. 

Cur. adv. vulU ' 
The judgment of the Court was now delivered by 
Mansfield, C. J. It was never intended probably that an 
attorney should act as a magistrate ; but in boroughs this might 
be necessary. The question is, whether he is entitled to hu 
privilege ? Suppose he had been proceeded against as an attor- 
ney, and a notice of a bill had been given, I should have thought 
this a compliance with the act, though the bill is neither a writ 
nor a process. Then it follows that he has a right to be sued in 
this manner, as an attorney. 

Judgment for the defendant. 
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Allen v. Bennet. 



An order for HPHIS was an action of assumpsit : the first count of the de- 



goods written 
and signed by 
thu seiU-r in a 
book of the 






claration was for not delivering to the plaintiff a parcel of 
rice ; the second and third counts were upon the non-delivery of 
buye«,butnot ^^o Several quantities of tobacco, to the amount of many 
buyew!ma^y be •^audrcd' pouuds, pursuaut to a contract made by the defendant's 

connected with a letter of the iellcr to hif agent mentioning the name of the buyer, and with a letter 
of the buyer to the aeller claiming the performance of the order, to constitute a complete contract 
within the statute of frauds. 

It is no objection to the validity of a contract for the sale of goods signed by the seller, that the 
seller cannot eolbroe the tame contract a^nst the buyer, because the buyer has never signed it. 

agent 
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agent with the plaintiff. Upon the trial pf the cause at the 1810. 
Warmick spring assizes 1810, before Bayley^ J., it appeared that ^^ 
the defendant's agent had written certain orders in a book, the v. 

property of the plafritiff, the first of which was, " Ordered of H. Bennet. 
"and G. Bennet j Liverpool j 50 barrels fine new rice, 38i. 
"2 tnonths and 2 months, a8|i^ sample, in running numbers. 
"^. WrighU August 23^ 1809." Under this order had been 
written the following -words: "This order to be executed if 
Mr. Jllemdoes not hear firom Bennet from Liverpool by Saturn 
dajf :" but these words were afterwards struck' out, in conse- 
quence, as it appeared, of a letter of Bennefs to Wright ^ dated 
28th August, in which they authorized him to give Allen 2 and 
2 months, and said that, in order to have no disputes about qua* 
lity, they had sent him an average sample of the rice in hand ; 
he should let Mr. AUen see it, and, if not approved, he was 
welcome to relinquisli the transaction. It was in consequence of 
the seme letter that the words 2 months and 2 months were in- 
serted in the order, for which words a blank space was left on 
the SSd of August, when the entry was originally made. The 
second order was " From H. and G. Bennet, Liverpool, 12 cwt. 
"fine shag tobacco," (and other quantities of different specified 

sorts.) "at 85. 8^.; 2d. per lb. discount; bill in 2 months at 

"months. fV. Wright, Sept. 11, 1809." The third order was,^ 
"i/. and 6. Bennet, Liverpool, S cwt. fine shag tobacco^ [ 170 3 
*^Ss.Sd.; 2d. per lb. discount ; bill in 2 months at 2 months. 
« W. Wright, Sept. 12, 1809." The book in which these orders 
were written was not ordinarily used as an order-book ; it had 
DO title, but was a sort of waste book, containing various memo- 
mnda of different natures; and the plaintiff's name was not 
found written upon or in any part of the book fi-om the ban- 
ning to the end. There was no evidence that the plaintiff had 
ngned any contract or paper to bind himself. The defendants 
hesitated to execute the order, and thereupon some correspond 
denoe took place between the parties, in the course of which^the 
plaintiff on the 2Sd of September, wrote a letter to the defen- 
dants, wherein after giving them references as to his credit, he 
added, "the eight hundred weight of fine shag tobacco I wbh 
" immediately forwarded, as I have sold it, and it is wanted. I 
" likewise want the invoice of the rice and the other tobacco." It 
was' objected for the defendant that this was not, within the sta- 
tute of frauds, 29 Car. 2. e. 8. s. 17., a suifficient note in writing 
for the sale of these goods, inasmuch as it did not at all appear 
r by 
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1810. by tbe contracl^ who wa» the buyer { all that could hi gatherad 

&im tbe entries was, that they were eootracu entered inio fay 

^^ Bennett to sell goods to pertpns not named, and vbi^ tboee peiv 
Bknnbt. sons were, could not be auppUed by parole endence. Bfi^by^ J. 
recollected the case of Bgertatk v. Maihem^ 6 £04^ S07. | and 
inasmuch as the merits were with the plaintiff, at least aa tp tba 
rice^ he refused to nonsuit bimi but reserved the point, subject 
to which the jury found a Terdict for the pkinlifl^ fef 19^. 
The learned Judge afterwards expressed his vigrel thm ke had 
not recommended to the parties that the plaintiff Aottld iMslt 
something of the damages, and the defimdanta p^jr ^ reudue^ 
instead of their fighting the point* 
T \^\ ^ Shepherd^ Serjt., in Eaeter term 1810, accordingly moved for 
a rule n»t, upon the authority of Champion v, Phmmerf I New 
£ep. ^B2. In the case of Egerton v. MtUtAews, 6 JBasif SOT^t 
inhere the Court of King^s Bench held a memorandum signed bgr 
the buyer only sufficient^ it appeared by the oontraet who the 
seller was to be^ which ingredient is here wanting, as it also 
was in the case of Champion v* Pbunmer^ which was tbere&re 
distinguishable. With reelect to the cases of contracts ibr the 
purchase of an interest in liM»d, which will be cited, whefe a sig^ 
nature by one party has been held sufficient, as in Setan t. Sadtf 
7 Ves. 275., it is observable, that the 4th section requires only a 
note in writing signed by the party. Upon the 17th clause,, it 
was essential that tbe names of both the contracting parties 
should appear on the cootractt He also made a seoond point, 
that the declaration alleged thai the rice was to be paid ibr in 
two months from the date of the invoice; whereas the tr«e 
construction of the order was, that, it w^ to be paid for in two 
months from tbe delivery; and the difference was material, fiv 
tbe seller might send his invoice immediately, yet protract tfa 
delivery, and so improperly accelerate the payment eveatothe 
day of delivery. {Man^M^ C. J. No douht the two months 
would be explained by any merchant to be ccmiputed from tbe 
date of the delivery.] There was a fiirdier ol^ection^ to the 
count on the second contxact, that the declaration alle§ed it 

was to be paid hy a biUat montfaf^ which was too unoertaia, 

and the number of months agreed en could net be supplied by 
yarol evidence. The Court granted a rule am on all the points. 
Bea and Vayghan^ Seqta« in this term shewed caose» They 
relied on the plaintiff's letter of the SSd oiSepimier, aa evidence 
that tbe plaintiff ivna a paitjr t» tke OMtntel^ inasoiiicls aa it re- 
ferred 
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f erred to the identical order *for 8 cM. entered in the book* 1810* 
Idtansfieldf C. J. The objection is not that there i« no afsent of 
the phiintiffy bat that it does not appear by the memorandum 
^ho the buyer was.] It is not necessary that the contract should Snwsr. 
ejEpress either who the buyer was» or who theseller was» it is suf- [ ^^'^^ ^ 
ficient if there be a memorandum or note, in writing} signed 
by the parties to be chai|;ed ; but if it be necessary to prove by 
writing who was the buyer, it is proved by the correspondence. 
The legialatare^ knowing the hurry of commercial dealings^ 
directed that it should be sufficient if there were any memoran* 
dom signed by the parties to be charged. And here the parties 
whom the plaintiff seeks to chargef have by their agent signed 
a memorandum for the sale of the goods. £gefion v. MatA^ is 
decisive on this point. There was no signature in that memoran* 
dam to bind Egefian^ and though it is true XhatEgerton was there 
named, and the plaintiff here is not named, yet the writing these 
oontracts in the plaintiff's book is at least equivalent to the naming 
bim in that case ; and Lord Ettenborangkf C. J. there decided, 
that it sufficed if the memorandum were signed with the name of 
the party to be charged therewith: lldtwrencef J. If the plaintiff's 
name bad bcSen in this book, I suppose there would have been 
no doubt about it, and that brings it to the case of Champion v. 
Ptwmner.] To make this case parallel to that of Egerton v. 
MatheoDSy it is only requisite that there be some writing signed 
fay the defendant, introducing the name of the plaintifl^ and this 
name is found in the defendant's letter of the 28th Augustf to 
their agent Wright. In the case of Satmderson v. Jackson^ 2 Bos. 
4 PuU, 238., the name of the buyer is not at first inserted in 
the contract, but a letter is found referring to it, which was ad- 
mitted, and it is only necessary to do here the same thing which 
was done in that case ; to connect together the two papers which 
refer to each other. 

Shepherd, contra^ The case is now put upon a wholly difierent [ 173 ] 
gronnd from that which it assumed at the trial whereon these let- 
ters were produced, not for the purpose of eking out the evi- 
dence of the contract, under the statute of frauds, but to prove 
:the authority from the defendants to fVright to make the contract 
fer them, which was then disputed, but which the jury distinctly 
found to have been given. Saunderson v. Jackson was not de- 
cided on the ground that another letter could be connected with 
the contract; the only question there was, whether there were a 
Sufficient signature of the sellers ; and it was argued for the 

8 buyers, 
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1810. , buyers, that whether the seller's name were printed or written, 

' whether it were put at the top or the bottom of the paper, was 

^f^ ihimaterial, and it was merely decided that there was a sufficient 

Bennit. , signature by the seller to satisfy the statute. The point now in 
question was never there mooted. {Mansfield^ C. J., and Z/OW- 
rence^ J. The case decided thus much, that supposing the name 
printed upon the bill of parcels would not suffice, the name miglit 
be supplied from the letter sent by the sellers. Mannfidd^ C.J. 
If the signature of one of the contracting parties might be sup- 
plied by a letter written by him, a fortiori may a letter be used 
to shew who the buyer is, that buyer not being the party sought 
to be charged. There have been many cases in Chancery, some 
of which, I think, have been carried too far, where the Court 
has picked out a contract from letters, in which the parties never 
certainly contemplated that a complete contract was contained. 
Wherd a broker is introduced, the signature of the broker is the 
signature both of the buyer and of the seller; but this is not 
such a signature. This letter of the 28th August gives permis- 
sion, that the plaintifFmight take or relinquish the transaction just 
as he pleased. ' What transaction ? A purchase of the rice to be 

[ 174? ] sure!] There is another material point. A promise made in 
writing to satisfy the statute of frauds, if made without consider- 
ation, is not more (a) binding than a parol promise without 
consideration, made in a case that does not require writing. 
iHeathjJ.^ ace*'] If there be a binding promise on one side, it 
is a good consideration for a promise on the other side ; but in 
this case there is no signature by the plaintiff upon which he 
could be charged, if the defendant had occasion to sue oh the 
contract ; and if there be so, then there is no consideration for 
the promise of the defendants upon which the plaintiff now 
seeks to charge them. How can the statute of frauds so operate, 
as to make the written promise on one side valid, when it de- 
stroys the consideration for that promise (and which, at common 
law, would have been a good consideration,) the validity of the 
promise on the other side to buy the goods. [Mansfield^ C. J. 
No such objection was ever taken in the case of Champion v. 
Plummer ; it was there taken for granted, that there was a good 
consideration for the promise, if there was a signature in writings 
and the words of the statute seem strongly to countenance such 
an interpretation, " signed by the parties to be charged there- 

{a) Ranu t. Hughej, Dom. Proc* 1 T.R. 350. n. ace, affim)ing the judgment 
of the Exchequer Chamber. 

with.'*] 
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with."] The words are " signed by the parties to be charged by 1810. 
<< such contract ;" and without a consideration there cannot be a 
simple contract. Again, eyen if the <:ontract maybe supplied 
by subsequent writings, yet it caunot be eked out by parol evi- Bennbt. 
dence. The declaration for the rice alleges a contract for pay- 
ment at two months, and two months from the date of the in- 
voice ; and there is no evidence in writing that the time of pay- 
ment was to be computed from the date of the invoice. iVaughan 
objecting that this defence had never been made at the trial, the 
Court were unanimous that it could not now be taken.] 

Mansfield, C. J. To be sure this case at first sight comes [ 175 1 
near to the case of Champion v. PlummeTf and the objection cer- 
tainly there was, that the memorandum was not signed by the 
purchaser : that was a note made in what the report calls a com- 
mon memorandum-book ; this book certainly was not like what 
I at first apprehended it to be, until it was produced ; for I at, 
first. thought this had been an order-book, with several orders 
signed by the persons who ordered them,, and I thought that 
where such an order was inserted in a regular order-book, and 
supposing that the person to whom it belonged, the place in 
whicli it was kept, and the purpose for which it was employed, 
were consonant^ it would in that case be no great stretch to say, 
this was a ground for inferring that these entries were made by 
the authority of the owner of the book, for the purpose, of evi- 
dencing the sale. But in this book, though not appropriated to 
the entering of orders, Wright writes as Bennefs agent. The 
defendajit's counsel distinguishes betwectn an order and an agree- 
ment to buy; but if I go to a shop and order goods, do not I 
agree to buy them ? The objection is that the name of the buyer 
does not appear in this book ; but if it sufficiently appears that a 
tale was agreed on, I see no objection why it should not be made 
out what was the name of the buyer by the writing of these very 
defendants. In the first place, in this very letter, wherein they 
give the time of payment of two months and two months, which 
is afterwards found in this very book, the buyer's name is twice 
mentioned; and in that letter they give him liberty to relinquish 
the transaction. It is in writing, and it is evidently connected 
with the contract, that no doubt it may be coupled with the 
order in that order-book; and a valid contract maybe esta- 
blished by the evidence of several writings, as we often see at 
nisiprius. It was then objected, that one party who has not 
signed, is not bound; but the fact was the same in the cases of [ 176 ] 

Egerton 
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1810. J^€floft V. Matkams and Ckampkm v. Plbmyi^, and the objec- 
tion was neTer taken in ekher of these cased ; but the whole of 
this case supposes that the plaintiff bad agreed : suppose he has 

BExant. not ecmtracted by writings he has by parol, and he is boand in 
honor; and it has never been decided that an obligation in ho- 
nor would not be a good consideration. All these cases, Eger- 
Uk V. MathewSf Sauniertfm v. Jackson^ and Champion v. Plum^ 
meTf suppose a signature by the sdler to be sufficient, and every 
dne knows it is the daily practice of the Court of Chancery to 
establish contracts signed by one person only, and yet a court of 
equity can no more dispense with the statute of frauds than a 
conrt of laiw can, there is no reason therefore to set aside the 
verdict, and the rule must be discharged. 

Hejlth, J. was of the same opinion : and there is a case in 
Strange (a)^ by which it appears that a voidable promise id t 
sufficient consideration for a promise. 

Lawrence, X It is sufficiently evident that this contract was 
entered into by the authority of the defendant. It is stipulated, 
** this order to be executed if Mr. AUen does not hear from Beti- 
net from Uhefpod by Saturday!* A letter comes, and the con- 
ditional parts of the order are struck out, and other terms of the 
time of payment are added : can you then say that this entry is 
not made by the authority of the plaintiff, when he writes to the 
defendants on the 2dd of Septemieri insisting on the perfbrm- 
ance of the contract ? Then as to the want of consideration, that 
t^ objection would quite overturn the cases of Egert&n v. Mathews^ 
Saunderson v. Jackson^ and Champion v. Plummer s and the 

[ 177 1 statute of frauds clearly supposes the probability of ther^ 
being a signature by one person only ; it speaks indeed of the 
buyer accepting a part of the goods, as contemplating that th6 
buyer would be thereby bound ; but the statute seems to be 
made chiefly for die security of buyers. 

Rule discharged, 
(«) Qo. Whether Batfeau v. WahnesUyi Sir. 1249. be here meant. 
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i8ia 
[IN THE EXCHEQUER-CHAMBER.] 

HuBBABD V. JoHN8TO!fE, Assignee of T. Ward, a jdyio. 

Bankrupt 

N contequciioe of the case of Bloxam and Others v. Huhbardj . if > ibip, re- 
£ Ead 407f («;» in which it was held that die order of the t^^^T 
Lord Chancellor, directing that the defendant in error should ^"^> ^^''® ^ 
he removed from the office of assignee of the estate and effects of chMer reiidiiif 
Ward the bankrupt, did not devest the property out of him rntwuJingr''^ 
without a reassignment, in Michaelmas term 1804, the defendant <io™» the pro- 
in enor declared in trover, in the Court below,, as assignee of ^^nVthe 
the estate and efl^ts of Ward^ for the ship FisUmrUf and for [ 178 ] 
one-sixth part of the Fiskbum. Upon the trial of the cause, at ^^^'^^^ TI^'*^ 
GmUhaU^ at the sittings after Michaelmas term 1804>, before of the ship re. 
Lord EUenbarcttgh^ C. J., and a special jury, a special verdict ^1^'^^^ 
was found, the substance of which was as follows : ^ That Wardf ^ion de novo ia 
the bankrupt, being the original and sole r^stered owner of the ^AndluTnot 
ship FtshbttrUf bekmging to the port of Nemcastlc-upM-Tyne^ in t^^JJf^t^ 
Jfril 1810 ckMuned that ship outwards for the BalUc^ where she tum to ber 
was detained for a considerable time by 9Xk embargo of the Em- ^,^^^^6 a 
pmur of RusMia : and that on the 9th a£ November 1801^ Ward^ ^^T^^^^ 
by a regular biU of sale, in consideration of 4000/., assigned the indorsed 00 her 
whole of the ship to Hubbard, the phuntiff in «-ror, who then ^^^Jl 
resided in London, and that the grand bill of sale of the whole ^*or is it oe. 
ship was also delivered by Ward to Hubbard i that Wardwm a p^base/to* 
trader, and becoming indebted to Wilkinson^ Bhxam, and Tay- !f°^,^^/y,^ 

1 . . ■ .1 , , . . . f the bill of sale 

lor^ m lOtf., became a bankrupt by lymg in prison two months to her former 
and upwards for want of bail : that on their petition, upon the ^^^ ^^ .^^ 
Sith of March 1802, a commission of bankrupt issued against done a memo- 
IFardj who on the S7th was thereon declared a bankrupt : that transfer on her 
on the 80th day 61 April 1802, the commissioners assigned the ^'^j^'J'^'^i^^ 
vesscd^ and all the estate and proper^ of Ward, to Johnstone, ten days after 
amongst others; that Johnstone was duly chosen an assignee; to^^j^^^"™ 
by virtue of which assignment all the estate, interest, and pro- Byfi^e Judges 

agtttnst two* 
The fMopeity of a ship vests in the porchaser instantly upon the execution of the bill of sale, not 

from the time of compliance with the register acts, defeasible, nevertheless, upon failure to comply 

irilh thete acts. Per fFood, B. 
The Stat. 34 G. 3, c. 68. s, i^ applies to the sale of an entire ship in the sane port, as well as to 

the sale of a share or shares therein. 
l%e sh^-regitter tots, so far as thay apply to delhaf titha, and orsale fbrf^tures, are t« kt con* 

itrued strictly, as penal ; not liberally, as remedial laws. Per fVood, fi. and Heath, J. 

(a) 8ee sbo AMI v« JbMm^ 4 JVaif, Ito. 

perty 
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1810. perty In the premises became, and still was, vested in Johnstcne^ 
as assignee; and that the commission still remained in fall force; 
that on the 2d day of February 1802, Hubbard registered the ship 

Johnstone, de novo in the port of London; and the original; certificate of 
registry granted to Wardj purporting on the face of it to be of 
the ship Fishbumy belonging to the port of Newcastte'Up(m'T)fney 
was delivered up and cancelled; that on the 19th day of JFisimary 
1802, Hubbard sold the whole of the ship,, by public auctioi^ 
to T. Brcmn^ R. Brofom, and T. Old^ for 36302., the net pro- 

[ 179 ] ceeds being 3489^ 10;. Sd.s and by bill of sale of the 95th 
day of April 1802, assigned her to them: that Brawn and Co. 
sent her to sea, and that the ship was lost on the 20th day of 
February 1803. And iurtlier, that the ship never returned to 
the port of Neoacastle^pon^Tyne since she cleared outwards from 
that port for the Baltic in April 1800; but the embargo being 
taken oS^ she returned from the Baltic^ and arrived at Pfy^ 
mouth; and that before the execution of the bill of sale by Ward 
to Hubbardj she had sailed, and was absent at the time of the 
execution thereof; that she afterwards returned to the port of 
London, and immediately thereupon Hubbard obtained a new 
register. It was further found that no transfer of property in the 
ship or any part thereof appeared in any document of the cus- 
tom-house at Newcastle^pon-Tynef either to Johnstone^ or to 
Hubbard. That no indorsement of transfer was ever made to 
Johnstone on the certificate of the ship's registry, and that no 
demand of the ship was ever made on Hubbard. And if upon 
the whole matters it should appear to the Court that Hubbard 
was in construction of law guilty of the premises, then they 
assessed the plaintiff's damages at 581/. Il5. 8<f., which was €mt^ 
sixth part of the net proceeds of the sale to Brcnon and Co. Upon 
this finding, the Court of King^s Bench, after two arguments, 
gave judgment for the plaintiff below. The plaintiff in this 
Court assigned for error, that by the record it appeared that 
Hubbard had a good title to the ship, by the assignment and 
registry de novo. 

The case was thrice argued ; first in Trinity term 1807, by 
W, Scott for the plaintiff in error, and B. Hall for the defend- 
ant; the second time in Michaelmas term 1807, by Richardson 
for the plaintiff in error, and Park for the defendant; the third 
[ 180 ] time in Trinity term 1809, by R. Carr for the plaintiff in error, 
and Park for the defendant in error. 
The very able discussion upon the first argument, which took 

place 
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place before the period when the present reporter i)egan to take 1810. 
DoCea in thia court, is abready in print. Upon the secondiand 
thiid arguments, for the plaintiff in error, five points were con- 
tended. First, that upon the sale of the entire property io a JoHNsroifx. 
ship to an owner in another port, a registration de novo was the 
appropriate mode of completing and recording the purchase. 
SeoMidly, that the stat. 34 G. 5. c. 68. s. 16., was applicable only 
to the case of a sale of share or shares, not of the entire properQr 
in • ship. Thirdly, that supposing the provisions of the 16th 
section apply to the total alienation of a ship, yet thqr did not 
Yequire- that a ship, sold while at sea, should return to her 
drigiosl port of registrati^m, for the purpose of completing the 
transfer; bat they-applied only to the case where the ship being 
^old whfle^t sea, was destined to return to her original port; so 
"Chat the ship, being sold at sea, might, if the purposes of her 
ssew owner made it conv^ent, proceed to her port of registra- 
tion de noca^ without retoming to her original port; which 
position, upon the third argument, was said to be distinctly 
veoogniied by the 34 G. 8. c. 68. s. 22. Fourthly, that the 
sixteenth 'aection did not require that the purchaser, upon the 
^ude of an entire ship while at sea, and not destined to return to 
"^lie aame port, should send a copy of the bill of sale to the port 
^of her original registration; and 5thly, if the 16th section did 
x-eqnire such copy to be sent, yet that the omission to send it did 
%Kot vacate the sale as between the vendor and those claiming 
"Vender- him, and the vendee. The purchaser having, necessarily 
X>rodiieed to the officer of the customs in the port of London, 
'^^herebe resided, the bill of sale of the ship to himself, havinj^ 
<S.elivered up the original certificate of raster to be cancelled, [ 181 ] 
A^aving taken a new oath, that he himself, a British subject, waa 
^^^de -owiier, and having, after a survey taken to ascertain that 
^^^e ship was Briiisk built, entered into, a bond not to lend or 
S^art with the certificate of registry thus obtained, he had, by 
'^^^taining a registration de novo, folly satisfied, as well the en- 
^^^:tments, as ihe policy, of the several register acts. It is necessary 
^^^ take a review of the several statutes, and consider their object* 
^y the atatote 7 & 8 fT. 3. c. 22. *. 17. " for a more effectual 
^^ prevention of frauds which might be used to elude the inten- 
tiOQ of that act, by ccdouring- foreign ships under English 
names,'' it was enacted, that no ship should be deemed or 
as a ship of the built of England, Sic, or any of the planta- 
^ODs in America, so as to be qualified to trade to, firom, or in 
Vol. III. K any 
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1810. any of the said plantations, until the person claiming Jpm 

in such ship should register the same, as. followeth» vitu 

ship^ at the time of such register, doth belong to any p 

JdHKSTONS. England^ 4^., then proof shall be made upon oath of .i 

more owners before the collector and ccHnptroller of the a 

in such port; which oath, by section 18, being attested 

officer who administered the same, under his hand aUu 

shall, after being registered by him, be delivered to the : 

of the ship, for the security of her navigation ( a dupli 

which register shall immediately be transmitted to the ci 

sioners of his majesty's customs in the port of London^ it 

to be altered in a general registeri there to be kept fi 

purpose; with penalty upon any shq> trading t0| fromi ^f 

plantations in America^ and not having made pr<M>f of .}k 

and ^roperty^ as here directed, that she shall be liable^ \ 

prosecution and forfeiture as any fore^ ship wouldf foi^ f 

with these plantations, by that Uw h^ liable to. Altboi 

[ 182 ] statute applied only to ships in the colonial trade, y^ it,i 

the statute 36 O. S. c. 60. s. 3. extended to all BrMk 

ships exceeding 15 tons, with certain exc^tions^ aadjy 

parts^ wherein it is not thereby expressly altered, it still «o 

in force. These statutes therefore are toother to be i 

Btrued, as if the enactments of the latter had been or 

contamed in the former. The first act does not in 

words direct what shall be done m the case of a chang 

entire property in the same port: but it follows by n 

inference, dbat each successive proprietor shall take. |j 

thereby prescribed. , In the case of a transfer of prc^ 

another port, it is required by the 21st section that t^ 

be a registration de novo^ and that the former certificate 

delivered up to be cancelled, and in case there be any #) 

of property in the same port, by the sale of one or moi^f 

any ship after the registering thereof, that suph sale shf^ 

be acknowledged by indorsement on the certificate of the 

in order to prpve that the entire propierty in such ship rei 

some of the subjects oi England. This is in ease of thsi 

The transfer of property in a ship to another port nu^. I 

in two ways, first by an owner resident in or near one p* 

iQg to an owner resident in or near another port; seooi 

the owner changing his residence from one port to anqt} 

bringing his ship with him ; neither of the two casea i 

the l^islature have expressly diredied a registration de i 
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I of the ship's name^ and a transfer of the ship to another 1810. 

fiort, nscessarily implies a change in the property. The transfer 

ih the tame port, which is to be evidenced by indorsement, does ^^ 

not refer to the local situation of the ship ; (if it did, there could Joiikstone. 
be no such thing as a transfer of property in the same port,) bat 
it means the relation of the two owners to the same port. It 
jbeans a contradistinction between a transfer which will, and one C ^83 1 
which will not, change the domicile of the ship. These two 
espresBioDS do not, as the Court below thought they did, com- 
prriiend the transfer, of property that might be made in every 
poMiUft local rituation of the ship, whether in port or at sea ; 
the 'phrase of alteration of property in the same port is restricted 
to tndi a transfer as does not change the domicile of the ship. 
The sobetituted registry by indorsement, does not therefore 
apfdj to the present case, of a transfer of a ship at sea, nev^r 
Hrtcuded to return to the same port. The distinction taken by 
die flCatate of ff. S., between indorsement on the certificate of 
segktrj, and r^istration de navo^ has been recognized and 
pmaoed by att the subsequent statutes. In the present case there 
mmk only a transfer of property, but also a transfer to another 
^ort; therefore whether this had been a sale of the whole interest 
er of a part only, the change of port would have required a 
legiftratioD de novo. The statute 26 G. 3. c. 60., enacts various 
itterations in the law. Much stress has been laid on the cir- 
cmnetance that this is an act for altering and amending the 
fanner, aad also for extending it to other ships. The 4th 
madon reqofires that no registry shall be made but at the port id 
thith the vessel belongs. It is argued from this, that no registry 
em be made in the ship's new port; but the argument would 
so far as to operate as a complete bar of any ship ever 
her port at tAl. The Sth section defines her port to 
hft durt '< fhmi and to which she shall usually trade f* but if 
Ae is iold into a new port, her new port becomes that to which 
die Aall usoally trade. The sections 9, 10 8t 11, repeal the 
fe i M e t ' oaiCli, and give one much more full. Section 12 directs ^ 

a survey of the ship to be made before certificate granted, to 
identify her, and ascertain her built : these are amendments of 
the etatnte of W. S. By the 15th section, the c/wners are re- [ 184 ] 
qnired to give a bond conditioned that the certificate shall not 
be eoid, lent, or otherwise disposed of, and shall be solely used 
Ibt the service of the ship for which it was granted ; and that in 
f tile ship sbeU be lost^ taleen by the enemy, burnt, or broken 

K2 up, 
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1810- up, or otheririse prevented from returning to the port to wbicfa 

she belongs, the certificate, if preserved, shall be delivered up 

^^ to the officers of the customs; and that if any foreigner shaU 

Johnstone, purchase, or otherwise become entitled to any interest in audi 
ship, the certificate shall be delivered up in order to be cancelled.: 
This section, taken with the statute of William, clearly shews' 
that there must be a registration de novo when the domicile of 
the ship is altered. I'he whole tenor indeed of the regulatioiis 
contained in the first fifteen sections evidently shews that they 
are intended to be complied with by the owner of the ship for 
the time being, and the universal practice of the port officers 
has been according to this idea. If the entire interest may pass, 
as will be contended, without registration de naoo, the govern- 
ment is deprived of all these securities for the owner being not a' 
foreigner; without it, there will be neither oath, nor survey, nor 
bond ; for it cannot be contended that if the property is trans^ 
ferred, the former obligor, who has discharged his duty while; 
owner, will be still liable on his bond for the act of the assignee. 
[Man^ld, C. J. Though it could not be meant that the bond 
should operate after a new bond was given, it is not inconsistent 
that it should be in force until a new bond was substituted;] . It 
would be hard that the obligor should be liable on his bondy 

* after he had ceased to have a controul over the ship. But with a 

registration de novo the government has abundant security that 
the ship-owner must comply with the requisitions of the actSr 
and no other security needs to be added. The sixteenth section 

[ 185 ] of the 26 G« 3. begins like a new act of parliament, reciting that 
*^ the provisions touching the indorsement on certificates of 
« registry, in case of any alteration of the property in any ship 
<« or vessel in the same port, had been found insufficient," clearly 
making a dbtinction between the case of a transfer of the pr6-i 
perty in the same port and in any other port, without adverting 
to the circumstance whether . the ship is at sea or in port at the 
time of the transfer ; and enacts that in every such case, meaning 
an alteration of property in the same port, besides the indorse* 
ment before required, there shall be indorsed on the certificate 
of registry, the name and place of abode of the purchaser and 
his principals or partners, and the purchaser or his agent shall 
also deliver a copy of such indorsement to the. person autho- 
rized to make registry and grant certificates of registry, who is 
thereby required to cause an entry thereof to be indorsed on the 
affidavit on which the original certificate of registry was obtained, 

and 
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cind to make a memorandum thereof in the book of registry 1810. 

thereby directed to be kept, and to give notice thereof to the 

'commissioners of the customs under whom he acts, Notwith- um^w> 
JBtanding that this preamble, using the words ** in case of any Johnstone* 
alteration of property in the same port," seems to embrace rather 
a wider scope than the 21st section of the 7 & 8 JV. 3. c. 2^, 
comprehends; yet there is strong reason to contend that the 
cflect of this section is confined to those cases only which were 
comprised in that, namely, a partial transfer of property in the 
same port : for if it extends to the sale of entire interests, the 
legislature foil of their object, by not obtaining the security of 
mn oath and a bond from the new owners. This security is less 
necessary upon a sale of a part, because the remaining original 
cwners are still liable on their bond. But even if this section 
extends to sales of the entire interest, yet it applies solely to the 
case where by the fonner act an indorsement was to be made on 
the certificate of registry, viz. an alteration of property in the [ ^^^ 1 
same port : it does not extend, as the defendant in error will 
contend it does, to every possible case of transfer of property. It 
does not at all touch the cases in which a registration de novo is 
requisite : it says, in every such case, not in every case. The 
Court will not strain their faculties to extend what is called the 
policy of the act, by adding new requisitions which are not ex- 
pressed in the act, especially in one which introduced such im« 
portant differences into the law as it before stood on this subject, 
^f then the law were now such as it was after the passing of the 
^6 G. 8., the plaintiff^ in error has omitted nothing which was 
'^quired by that and the former act. Then comes the 34? G. 3. 
^- 68., ihe fifteenth and sixteenth sections of which do not apply 
to 3 ease like this, where a registration de novo is required, that 
1*9 a case in which the ship's domicile is changed. The 15th 
•Action recites, " that by the laws then in force, upon any altera- 
" Hon of property of any ship in the same port to which she 
*' behmgs, an indorsement on the certificate of registry is re- 
^ quired to be made." This has been relied on, to shew that 
^^ provisions of that section were intended to embrace every 
Po^ble alteration of property, but it refers to the pr&-existing 
Btatutes of JV. S. and 26 Geo. 3., and therefore was not designed 
^ extend more widely than they did; and the latter, though the 
^ords are loose, must, like the former, be restricted to the sale 
^f a partial interest, or otherwise sales of the entire property 
^OYdd evade the intent of the statute. This 15th section then 

prescribes 
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1810. prescribes a particular form to be pursued in such indorseme^tf 

and enacts, that it shall be signed by the person transferringi 

Hubbard ^^^ ^^^ ^ ^^^^ ^f g^^ indorsement shall be delivered to the 

Johnstone, persons authorized to make registry, otherwise such sale, or 

contract, or agreement for the sale thereof, shall be utterly nidi 

and void. It then proceeds to direct that the officer shall cause 

[ 187 ] an entry of the copy of such indorsement to be indorsed on the 

oath on which the original certificate of registry was obtained, 

an4 shall make a memorandum thereof in the book of r^i^try, 

and forthwith give notice thereof to the commissioners of tbe 

customs. This enactment in words applies only to the same 

case to which the sixteenth section of the preceding act applledf 

an alteration of property in the same port; and the only differ- 

ence between the two statutes, in this part, is, that whereai 

under the former act it was open for the purchaser to express tbe 

indorsement in such language as he pleased, this act prescribes 

a set form. It is observable that this clause cannot apply to aoj 

case where there is to be a registration de novo; for there, a new 

affidavit is made ; but this indorsement is to be made ou the 

original affidavit, whereas upon a sale, whereby the ship changei 

her port, and obtains, as she must, or at least may obtains i 

registration de novo, the original certificate of registry bmii{ 

thereupon given up to be cancelled, the original affidavit becomes 

an useless instrument. And to what purpose should these io< 

- dorsements be afterwards made thereon ? But in the case of i 

transfer in the same port, these indorsements are useful am 

operative. If then in the one case the compliance with tbesi 

requisitions would be nugatory, in the other operative and usefiil 

it is a strong argument that the legislature intended to coo6ni 

them to the case in which they would be usefiil, that is, to tfai 

case of a transfer where the ship does not change her domicik 

If then any enactment 1)e at all found respecting the transfer o 

the entire property in a vessel, made at a time when she is no 

in the port to which she belongs, it must be found in the 16tJ 

section of the 84 G. 8. whereby it is provided, " that if any shij 

or vessel shall be at sea, or absent from the port to which sb 

belongs, at the time when such alteration in the property tberec 

r 188 1 ^^ be made as aforesaid, so that an indorsement (a) anik 

certificate cannot be immediately made, the sale, or contract, o 

agreement for the sale thereof, shall, notwithstanding, be s>ad 

{a) Sk Rotid* Pari. 
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by A bill of sale, or other instrument in writing as before di- 1810. 

rected, and a copy of such bill of sale, or other instrument 

in writing, shall be delivered, and an entry thereof shall be "™^*'* 
indixrsed on the oath or affidavit, and a memorandum thereof Jounstovx* 
shall be made in the book of registers, and notice of the 
same shall be given to the commissioners of the customs, in 
the manner therdinbefore directed ; and within ten days ^fter 
mch ship or vessel shall return to the port to which she be* 
bogs, an indorsement shaU be made and signed by the owner 
or owners, or some person legally authorized for that purpose 
by him, her, or them, and a copy thereof shaU be delivered 
in manner thereinbefore mentioned, otherwise such bill of 
lal^ or contract, or agreement for sale thereof shall be ut- 
terly aall and void, to all intents and purposes whatsoever, 
and entry thereof shall be indorsed, and a memorandum 
thereof made in the manner thereinbefore directed." It is said, 
thai the provisions of the 15th and of this section, directing 
irhat shall be done when a ship is sold in port, and what 
wbai a ship is sold at sea, comprehend all the possible cases 
of transfers of property; but the 16th section is merely a pro- 
viso attached to the former section, and regulating what shall be 
done in such cases where the directions of the preceding sec- 
tioa cannot be literally and immediately complied with, its 
€)peration is restricted therefore to the transfer of property in 
m ship in the same port, when the ship itself happens to be at sea* 
Jt ia contended by the defendant in error, that in order to make 
« valid sale of a ship at sea, in compliance with this section, 
she must at all events return to the port to which she originally 
iMlonged. It is impossible that the legislature could ever have [ 189 ] 
contemplated a provision so absurd and so destructive to the 
commercial interests of the country. A very great trade is now 
carried on in Pulqpenang and other parts of Asinj and in Prince 
£dward*s Island and other our colonies in America^ in building 
ahlps, which are sent hither with their first cargo, and here sold. 
Under the construction contended for, it would be necessary to 
aend them back thither, in order to indorse the sale there upon 
the certificate of registry, for the act extends to all ports of the 
King's dominions. [At the close of the second argument, the 
Court expressed their decided opinion that it was not requisite, 
lor die purpose of completing the transfer of a ship sold at sea, 
that the ship itself should return to the port of her oi-igmal re- 
g^tratioQ.] Neither was it necessary for the purchaser to tran^ 

mit 
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1810. mit to the officer at Newcastle a copy of the bill of sale, becxuse' 
this was a transfer of the entire interest in the ship to another 

Hubbard p^^.^ ^ ^^^^^ ^^ which registration de novo is the appropriate 
JoHNSTONB. mode of perfecting and recording the transfer. The 16th section 
provides for the like transfers of a ship at sea, for which the fif- 
teenth provides in the case of a ship in port. If the 7 & 8 W. 
S. c. 22. 5. 21. and 26 G. S. c. 60. s. 16. apply to sales of partial 
interests only, then the 16th section of the 34 6. 5. c, 68. must 
apply to partial interests also. That the legislature have recently 
understood the latter part of that section of the statute of fTtf- 
liam to apply only to the sale of partial interests, clearly appears 
from the preamble of the 2rst section of S4f G. 3. c. 68., which 
recites the statute of fV. 3. as enacting that, in case there be any 
alteration in property in the same port, by the sale of one or 
more share or shares in any ship, after registering thereof, such 
sale shall be acknowledged by indorsement, and that it is expe* 

[ 190 ] dient to authorize the issuing of registers de novo^ in any case 
where part of the property of any ship shall be so transferred, if 
the owners of such ship, whose property therein has not been so 
transferred, shall be desirous of having the ship registered de 
novo instead of the indorsement on the old register, and proceeds 
to enact accordingly. This preamble, therefore, almost in terms 
recites, that the stat. of W, applies indorsement to the sale of par- 
tial interests only, and goes far to shew that all the clauses sub- 
sequent to and built on the stat of fV. 3. apply to the sale of 
partial interests only, and not to the sale of the entire ship. 
[At the close of the second argument, the Court intimated 
their decided opinion, that the 16th section of the 34s G. S. 
related as well to the transfer of the entire property as of a share 
or shares in a ship.] It is not, however, necessary to the suc- 
cess of the plaintiff in error to evince that, upon a sale of 
the entire ship in the same port, registration de naoo is ne- 
cessary, for this is the case of the transfer of a ship at sea to 
another port. There can, however, be no doubt but that all 
the regulations of this section equally are confined to the case 
where a ship, which is sold at sea, is intended to return to the 
port from which she sailed. The Court has already said, that if 
a ship is built at Ptdopenang or Newfoundland, it is not necessary 
for her to return to that port in order to complete the formalities 
of a sale. And for what conceivable purpose, when the ship is 
not intended to return to the same port, are all these indorse- 
ments to be made ? It is said, tor the purpose of tracing the history 

of 
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of the ship. But the statute no where says, that the object of 1810. 

the leffislature is to trace the history of a ship : the ends it 

oesigiiates are, the preventing foreign property, m ships en- ^. 

joying the privities of our flag, from being masqued by the Johnskhu. 
8{q>earance of British ownership. As far as human foresight 
can go, though it is possible that fisdse oaths may be taken, 
this purpose is effected by exhibiting the certificate of property [ ^^i ] 
(iA>teined in every port upon oath. But it is not true, that any 
chasm would be created in the history of the ship by reason of 
her not transmitting a copy of the bill of sale to her former 
port. The S5th section of the stat. 26 6. S. requires the offi- 
cers of the oat-ports monthly to transmit to the commissionen 
of the customs in Londorij a true and exact copy, together with 
the number, of every certificate granted. At the head office^ 
therefore^ is to be found the entire history of every ship, the 
history of that period of her duration, for which she has be* 
longed to each port, being remitted from each port, respeo* 
timely ; and the several parts being connected, form the entire 
series of her history. Her identity may be sufficiently traced by 
ber exact admeasurement and description. The 22d sect, of the 
Stat. S4 G. d. is a complete legislative recognition that, in the 
cases where a registration de naoo is required, (and this is one of 
those cases,) a ship needs not to return to her former port, for 
it recites that British ships, the property of which is in whole or 
in part transferred to persons not being subjects of his majesQrt 
are not entitled to the privileges of British ships, and that to 
prevent frauds in the employment of such ships as British^ con- 
trary to the intention of the laws of navigation, they are now by 
law required, in certain cases, to be registered de novo^ for which 
purpose it is necessary that such ship should proceed with all 
-due diligence to the port to which she belongs, or to am/ other 
jport in Vihich she may be legally registered^ by virtue of the stat. 
26 G. 3. in order to be registered de naooj and then proceeds in 
substance to enact, that in the cases of any such transfer of 
property while the ship is upon the sea on a voyage io a foreign 
port, or while she is in a foreign port, or while she is on a 
^fishing voyage, so soon as the master is made privy to the 
transfisr, the ship shall immediately complete her outward voyage 
and delivery, or. her delivery, or her fishing voyage^ and shall [ 192 ] 
ship at such foreign p^rt, or at any port iu her direa homeward 
voyage to. the port in which she may be ^o registered de novo, m 
cargo ci such goods as may legally be imported into that port ; 

and 
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1810. and every such retsd shall be registered de novo as sooa at she 

returns to the port of his majesty's dommions to which sIm be* 

HoMAflA longs, or to any other such port in which she may legally be re^ 
JoRNsTCHiB. gistered by virtue of the said act* iManffiddj C. J. That 
section enumerates and provides for the three cases, where a 
ship is going to a foreign port, is in a foreign port, or is on a 
fishing voyage, but it omits a fourth case, that in which she may 
be sold while she is at sea on her homeward voyage : it certainly 
destroys the argument that in all cases the ship is bound to 
return to the port to which she belongs. The person who 
penned that act undoubtedly bad it in his contemplation that, by 
the existing laws^ the ship m%ht in scMue cases be sold at sea, 
and a registration de novo take place ; but he has left the world 
to guess what those cases are, for not a word in any one act states 
in what cases s^s are to be registered de novOf exc^t the 
provisions m the statute of JV. 3.] The cases in which r^^ 
tration de novo is proper, are those where the ship does not in* 
tend, (and if she does not intend, it is admitted she is not com^ 
pdled,) to return to her original port, and in which she there* 
fere is not bound to observe the requisition of makmg aa 
indorsement within ten days after her return. The last question 
is, supposing that the I6th section requires, in case of the sale of 
a ship absent from her port, that although she does not intend to 
return to the same port, a copy of the biU of sale shall nevexthe* 
less be deliv^ed to the officer at her former port, whether it also 
annuls the sde in consequence of the non-compliance with that 
requisition. The sixteenth section directs, that if any ship shall 
[ 19d ] be fit sea when such alteration in the property thereof shall be 
made^ the sale shall notwidistanding be made by such bill of 
sale, and a copy of such bill of sale shall be delivered ; if it had 
been ititended that the failure to deliver a copy should avcud the 
sale, the act would have said so immediately in ttiis place, be* 
cause as well the common niks ci justice and common sense, 
as the decisions of the Courts, Batchford v. Meadows^ 2 Esp. 
N. P. Bep. 59., and other cases, ^nce that a sale is not avoided 
by the failure or n^lect of the officers of the crown, and the de> 
Kvery of the copy is the only act directed to be done by the 
purdiaser while the ship continues at sea; but the section 
proceeds in the same breath to direct that an entry thereof 
shall be indorsed on the oath, and a memorandum thereof 
teade in the bocdc of registers, and notice thereof gi^ren to 
the commissionem of die enstoms, acta which are all of them to 

be 
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he done by the officers. Then comes a pauses succeeded by an i810. 

entirely new part of the section, directing what shall be done 

within ten days after the ship's return, otherwise such bill of H^^**^*^ 

sale shall be utterly null and void : these words are appli- Johnstokb. 

cable to a failure to comply with these last requisitions of the 

statute only, which are to be perfi^rmed after Uie ship returns 

to port, and are not applicable to an omission to send the copy 

of the bill of sale ; in order to reach which, the vacating clause 

must overleap the enumeration of the other acts which are to be 

done by the officers ; whereas if it applies to the omission to 

send the copy, all rules of grammatical construction demand 

that it should likewise apply to the omission of those acti^ to 

which it decidedly does not apply. 

Argumenu for the defendant in error. — The great fallacy lies 
in urging the Court to decide upon the strict letter of these nu^ 
nerous and intricate acts, without considering th^n as what they 
truly are, remedial ads, the policy whereof the Courts will do 
sU they can to effectuate. The d5th section of 26 G. 3. aflfords 
the strongest argument to prove that it was the intention of the [ 194 ] 
legislature to create the meMis of tracing the history of every 
ship from her cradle to the grave. It may be admitted that the 
ultimate end is the eiEclusion €>f foreign owners, but this is the 
mode by which they have determined to effectuate that exr 
dnsion. In 1 1 Ves.jun. 6^1. Mestaer v. Gtilespie^ Lord EUany 
Chancellor, assisted by Grant, Master of the Rolls, has delivered 
an opinion upon the policy of these acts. There^ the purchaser 
carried the bill of sale to the port to which the ship belonged, withp- 
in the ten days : but the seller fraudulently kept out of the way^ 
whereby, and by tlie intervention of Christmas day and several 
hplidays at the custonh-houae, the purchaser was prevented from 
perfecting the sale within the time prescribed. Yet even there 
the Master of the Rolls <^ doubted whether there were any ad- 
*^ missible evidence of the agreement to purchase, except that 
*< very bill of sale^ whidi was to all intents and purposes void 
<< and null. It was to be considered," he said, <* that this act was 
^ fram^ not for the purpose of ascertaining the rights of parties 
^^ against each other, or protecting them from fraud, but with 
<* the view to a great purpose of public policy ; and the act in 
^ all its provisions compels them to observe regulations, not in 
** any degree requisite for their own private interests, in order to 
^^ aoeoflofiUsh the ends of the acts. It may be said, the legis- 
^ lature having proposed their objeet, proposed the only means 

by 
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1810. ** by which that object was to be secured; judging of the pro- 

" priety of enforcing that object, and by such means ; em- 

HuBaARD << bracing that object, and prescribing those means, whatever 
JoHNSTONB* "inconvenience might result to private ♦ individuals. The 
" harshness therefore in particular instances is not to be taken 
*< into consideration : the object being not to provide for the 
" interests of parties, as against each other, but at all events to 
[ 195 ] ^ obtain that great object of public policy; to which it might 
** be thought right to sacrifice individual convenience and jus- 
" tice, according to ordinary rules." Lord Eldouj Chancellor, 
says, in the same case, that << the object of these acts being, 
<<that there should be a public registry, accessible, of the 
" ownership of all vessels navigating to and from the British 
*< dominions, the legislature had declared that this object should 
^< be secured by a bill of sale, that should be such in the form/ 
<< and contents, as to manifest all the circumstances necessar^ 
<< to secure the knowledge, who were the owners from time to 
^< time, by which the history of the ship, from the moment she 
" was built, might be pursued." At Newcastle the complete 
history of this ship may be traced down to her transfer to 
Heath (a), but no further. In Beeves Law of Shippings (2 edit. 
473., 1 edit. 501.) MacnedPs case, the opinion of Lord Presi- 
dent Camden is very important, in answer to the argument of 
the plaintiff in error, which has ingeniously been directed to tie 
down the attention of the Court to the question of fVaud be- 
tween individuals. Lord Camden there considering that the 
statute of William had directed, that in the cases of change^ 
whether of the name or of the property of a ship in another 
port, it should be registered de novo^ points out how obnoxious 
to frauds, and how perfectly inefficacious for the purposes in- 
tended, this regulation was, he expresses his opinion that the 
26th Geo. 3. was to be construed as a remedial act, and he lays 
down the rule that << where property of a ship is transferred in 
" another port, she must with all diligence proceed to the 
« proper port where she may be registered : this port must 
" be that of which she is, as it were, an inhabitant. This 
*< circumstance is a part of the certificate, is a part of the 
[ 196 ] ** oaths, and is essentially necessary to the registry." In fact the 
officers of the custom-house have shamefiilly violated the law 

(a) The tranafer to Heath did not q>pear on this special verdict ; it may be 
. BceainHeaihYMHiMardf AEatU Ho- 
of 
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€>£ the land, by habitually granting registration de naoo in the 

<^ases of entire sales in the same port. There is only one case 

xn which registration de novo is allowable on a sale in the same 

pK>rt, and that is, where new part-owners are thrust in upon a 

former one, and then if he chuses it, he may obtain a registrar 

t^ion d€ novOf 4f expressio unius est exclusio alterius. Lord Gaun- 

den says that *' the statute of JV. 3. did not point out the par-. 

^* ticular port where a ship should be registered, the conse- 

^* quence of that want of provision in the act, had been the 

^< multitude of frauds that were then continually practised in 

^* the registry of ships : for in any port whatever, if a person 

^* presented himself, and took the oath required by that act» he 

«« was entitled to have the ship registered. For it was remark* 

^< able that the act required no other security than the transient 

^< oath, as he called it, of any man whatsoever, who chose to 

«< offer himself, and who, the next minute, might slip away and 

^< never be heard of afterwards." And he had before said that 

^< if it should be once laid down that such a ship might register 

*< in any other port than that where she was first registered, h^. 

*< was satisfied that the act of the 26th of the king, which he 

*< said was founded upon the best principles, and was wisely 

*' and sagaciously contrived by the noble person who was 

*< the author of it, to prevent the many frauds committed 

*< under the act of king JFiUiam^ would be wholly disap- 

** pointed of its effect." Why? because this vessel might be 

in five hundred different hands between the time of her 

leaving Nevocastle and the time of her registration in the port 

of London^ and nothing of that would ^>pear upon either 

register; there would be a complete break and chasm in 

lier history. Lord Camden therefore considered that tibe 

26 G. 3. had in every case, but the single one of an old par^* 

owner desiring it, abrogated the right permitted by the statute 

of WiUiamf to take out a registration de novo upon a change of 

proper^. If the government, in order to ascertain the whote 

maritime force of the kingdom, were to require firom the porta 

« return of all the shipping thereto belonging, this ship would 

be twice returned, once firom Newcastle^ evidenced by the origi* 

nal registry and indorsements, and again firom London^ evW 

denced by the resignation de novo. To prevent this, the plain* 

tiff in error should have gone to Newcastle with the copy of hit 

bill of sale, and should have required an entry thereof to be 

made upon the copy of the affidavit on which the original n^ 

gister 
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1810. gisterwAft obtained, and aIbo to b^ made in the original register 
books thefe. Then the CdmmiSsionef at Netocastle would ha^^ 
been able to return that the ship had at that period ceased to 
JoBvsTOiri. belong to their port, and that her subsequent history was to be 
sought in Lofubm. It has been asked (by Mans/kid^ C. J.) 
whether, consistently with the doctrine of the defendant ifi 
error, any insurance could efiectaally be made by the pilr^ 
chaser, after his purchase, upon a ship bought while at sea, 
and uninsured. It might; two things are to be done to perfect 
^tue purchase, the one instanierj no time is given ; in Mm v. 
Chamockj fi Easif 405. it was held that the purchaser cannot 
take a reasonable time, and make the sale good by relation. 
This is to be perfected though the ship be at sea, and until it is 
done^ no property passes. The other is to be done within Sen 
days after the ship's return; and if she be prevented frett re- 
fotning by the act ot Ood, or the kin^f s enemies, the pifrdiaser 
has a legal excuse fer not doing that whieh was to be done after 
her recutn; and die omission in that ease would not defeiM: idi 
title as that he eould not recover on the policy. But fstt this 
[ 198 ] Mfie the plaintiff in error nev^ did diat which he might wett 
ha9« done while tiie Mp wafr at sea, he eould not iSkettSbre 
lUKVe ^ealte^ on the Ckmrt to declare he had an interest in the 
polkff when he had not done that which was necessary to give 
him an interest. In Hayion v. Jacb&ft^ S EasU 5\\. ^ <:^tse 
wldeh inr dremnstanee^ was exactly like this, Lawrence^ - 3. 
went into the hiiPtory of die register acts: he threw registration 
rat of tlie ^piestion. [Here the counsel fer die defendant iti 
error read the wh<rie jci^^ent of Lamrmeey J. in that casQ p^ 
M20 k is not ooftipetent for the ship to send her certificate to 
hor former port to have die kidorsement made thereon, withoot 
gomg herself^ By these acts, any one may seise her, if aiie is 
found withcvt a oertificate, and ft is true, that if a ship built at 
CbJeaiMf, be seid when she is within twenty leagues of Ore&i 
Briimnf she mmt, dfter delivering her cargo^ return to CaleMa 
for die purpose of completing the transfer. [Mansfield^ C J* 
Nothing in die act si^ it ilhaH be necessary so to do, and to be 
•OM it is alMard to suppose dMrt a person in Europe, buying a 
ship bttttt ia Am^ mwt send her bacA: thither to be registeredf 
lnfo»t ise can have any property in her. The 23d secdon of 
M S. ^ eleariy si^iposes oases in whidi fS^ Mods not to return 
ID her former poet^ aldMHig^ it seems as if the penner 4f dM 
«Bt kad^ in ianeiAag dte lech^ eecdon, supposed disft a ibip 

must 
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mosl in all osses return to her former port] The Courts lutve 1810. 

Jaaued towards this oonstractioiH if they haye not absolutely ao 

tfMidk The 8fid section does not recognize that a ship may re- ^^'^^^^^ 
turn to a new port to obtain registration de novo in this particn- JomiamirB. 
lar caae» and it was never heard) that where it is necessary lo 
Bipke an express legislative provision in three cases, and no 
profhiioD is made for a fourth, that the fourth shall therefore 
by comoion law follow the rule of the three. It is for the 
l^aintiff in error to shew that this ship was in sach a case, that 
she nigbt) under the 26 6. S.% to which this section refers, go [ 199 ] 
to another port to be restored de nmxK [MmMfiddy C. J. It 
does not appear that in any one of the three cases provided for 
by die SSd section^ the ship is authorized by the 86 6. S. to be 
ffgbteted ie nova] The alteration of property mentioned m 
IlKBse acte is not confined to a sale of part of the property, but 
m iA Btanc^ J« in Hag6§m v. JmJtsoih says, the provisiont of 
tlie two sections, the i$tk and l^tk of the Si G. 8. e. 66^ 
were intended to embrace every ease of the transfer of pro- 
pefty in a ship. It was said in that case^ that the dup waff not 
9a abimd from her port, as that registration could not be made^ 
and was dierefore not within the \%ik section ; but Le Bhnm^ J» 
held that *^ if she were not so absent, as to bring her within Ae 
16di section, then the requisites of die 15tli section owglit to 
have been complied with." The eflEsct is, that a person amy 
sdl a dup at sea, if be will, but he must immediately Teoord 
upon the a£Sdavit the history of the transaction. If it lie a 
dnty imposed on the officers of the customs to retom the certi- 
fieates to the commissioners, it certainty must be intended tfiait 
ec^iiea of the certificates should be lodged with them. [Mtm^ 
JUdf G. J. That b^[s the question: the statote onty makes k 
a diiQr on' them to return copies of such papers as they hsrfe, 
but the 35th section does not shew what papers they are to be : 
it is certainly tirue, as Lord Camden says, that if these pqieis 
a«e not to be registered in the original port, there will be a 
chasm in the ship's history there^ it will not appear what is be^ 
come of her. A copy of the bill of sale sent to the original 
ftort would answer that purpose, though the ship itself never 
oretotned to that port, for it would shew to all persons inquir- 
ing^ what was become of that ship.] It is not necessary to 
produce the old certificate in order to produce a registration /fe 
nana. [Wood^ B. Yes, it was rendered necessary by th^ nt. 
W. 8«» in case of obtiuning a xegistratioa de novo upon the [ 200 ] 

ship's 
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1810. sbq>'6 changing her name. Graham^ B. The register in Lon^ 

don plainly shews it to be a purchase from Wardj a resident at 

HuMAHD jfewcastles it seU forth the WU of sale.] Ward may haw 

jouKsTONi. changed his own domicile^ and then the chain is lost. But not 
the judges of the court below only, Lord Eldan, Chancellor, 
and Grantf Master of the Rolls, in Mestaer v. Gillespie^ 11 
Ves. 621. are of the same opinion. The copy of the bill of 
sale therefore must at least go to the original port, eren if the 
ship need not [Graham^ B. Is it sufficient to send a copy of 
the bill of sale? The section provides that an indorsement 
shall be made and signed by the owner and owners, or some 
person legally authorized by them upon certificate of registry^ 
therrfcn^ he or they must come to the original port to indorse it. 
Mansfield^ C. 3. That part of the section strongly implies that 
the penner of the act intended a case where a ship would re- 
turn to her original port.] The argument raised against avoid* 
ing the sale for want of sending the copy, which is founded on 
the intermixture of acts to be done by the party, and acts to be 
done by the officers, falls to the ground^ when it is considered 
that in the 15th section the clause for vacating the sale follows 
after precisely the same omission of the owner, as that which in 
the 16th is mixed with the omissions of the officer,' viz. if the 
indorsement be not made and signed by the person transferringy 
and a copy thereof delivered to the officer, and it cannot be in- 
tended that the same omission which shall avoid the sale in one 
instance, shall not avoid it in another. 

Arguments in reply. — The extreme reluctance with which 
the defendant in error gives up the necessity of the ship-s r^ 
turning to its original port, sufficiently shews that the rest of 
his argument is untenable unless he can sustain that. The posi* 
tion that the sale is incomplete because a complete history of 

[ 201 ] ^^ B^ip cannot now be deduced, is not founded in fact. In 
compliance with the stat. 34 G. S. r. 68. s. 20. before registrar 
tion de novo can be granted, the officers must require the pro^ 
duction of every bill or other instrument of sale, by which the 
property in the ship is transferred. That bill of sale recites the 
certificate of registry at length. The purchaser also produoBS 
the certificate itself^ bearing indorsed thereon all the interme- 
diate sales, and these instruments have been previously certified 
by the officers of the inferior port to the head office in London^ 
so that when the registration de novo is granted, the head office 
has the means to trace the entire history of the ship to the pre- 
sent 
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^CDt day. [Mans/ield, C. J. That does not help you to make 
out a complete history of the ship in her original port; the 
flrgoment is* that you ought to be able, by inquiring at her 
origioal port, to trace her complete history.] It is true that the 
registration de naoo in London is not necessarily certified back 
to the inferior port, but the statute does not require it, though 
in £ek^ the head office does communicate intelligence to the 
officers of the inferior ports. But it suffices if the ship's whole 
history is to be found here at this head office, and as to the 
argamoit that if the ship's name be changed, all traces of her 
are lost, the statute 26 G. 3. s. 19., now prohibits any owner to 
give any name to a ship other than that by which she was first 
registered. The main argument for the defendant, is, that a 
copy of the bill of sale ought to be sent to Newcastle^ which is 
answered by the rule^ nosdtur a sociisf for that requisition is 
finind in company with one^ which by the judgment of the 
Q>urt needs not to be complied with, the ship's return tliither. 
Supposing that the penner of the act founds himself on a mis- 
take in thinking that in the cases mentioned by the 22d sec- 
tbn, the stat 26 G. 3. enables ships to obtain a registration de 
fuwOf yet it is a dear legislative exposition by himself, that he 
did not understand that he had himself in any previous part of 
the act required that a ship should return to the same port, and 
QdIcsb it be essentially requisite that the ship should return to 
the aame port, there is no need of any indorsement subsequent 
to her return. The cases determined in the Court of King's 
fiench were dissimilar to this. In Hayton v. Jackson^ the ship 
belonging to Shields^ was not, at the time of the sale, at sea, 
but in the port of London. It was not in that case contended 
that the 16th section did not apply to the case of a ship sold at 
«ea, but that it did not apply to the case of a ship sdd while 
ahe was lying in another English port, consequently not in such a 
^tuation that indorsement might not be immediately made. The 
Court o(Kin^s Bench indeed thought the 16th section applied 
to the case of all ships absent from their own port, but all those 
Cases are of weight only for their reasoning, not as an authority 
to be cited in a court of appellate jurisdiction. Mestaer and 
Gillespie was the case of. a sale of a ship at sea, by a seller in 
^Ijo/ndon to a buyer in London, [Mansfield, C« J. That was 
bot cited as a similar case, but only to shew the (pinion of two 
^loble persons, on the policy.] MacneoTs case is not applicable^ 
it bears ho . similitude to this. Lord Camden calls Macneal a 
.Vol.111. L sea 
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Ckgi& IK TRINITY TEBMi 

l¥lt). Mil H^^bmAj ImViiig tfd knowii reudence, n6 property, 1M 

•^"^ hlioui^ no fiitods, bnviAg only a oololirable interest in it& 

'^^^^^ petty. laianf/Md^ C. X How i^ t transfer made to mm 

MttiR^oi^ p6n?] By tkie <owli<e9r dumging his y^sidence. The won 

tlie 6ta£tttt^ of FF: 3. ^ triOMfer of property to another p 

are deserving of ^MMti^laf iattetotioii, for ^y ar& i^tiB 

throttgh ftH the ^&tceddit% statutes, and by wordis of te^ 

iit Ai6 16th sedion of M G% S. 

Ckir.'ailK 
TbEfe judges not teing tinttui^^ 

[ 20S ] Wood, &• Having ve^^tidated Ae Ihcts of the <^m^ 
ee^difedlhua: 

The ^uMtdn is, whdfcer IttAbard is, in cbhsttractiohi <«€ 
guiky iof <the %rover and ccmversic^k It is contended b) 
fM^i^ee «f Ifae btfitkrapt, VMbA the {NToperty in the ship diiS 
fNfUs^frbih difeibMfct^pl: 16 HMm^L by ^e bill^ s^ fa^ 
^ 4»I^ df ^ bill of iaie to £KlMafYl1ms net deliv^t^ t 
t^^e^ ^ofider of r^^istty lit th^ pdrt df N&ncaOle, whicfc^ 
IVlrfiilM, % O^ecfoM^ by A^ MxMIe S% <jr. 3. c. €8. ak. 
fB^ tKhd <:ii«lMqtiendy the ^ss^^Me iAH^tled to l^ixy^W. 
<d>e HkiMr birind, it h^ %ei^ -eobttuded that diis Mi 
itidt 'fMfifr those secticttis, tins beiiig a trantfar of the i 
df Ihe pi«6pc^ in the ship to another -port. I %iU t 
iA^ iMs <<!a8e in two pmHts of vi^W: i«t, What is flie i 
tff ^e tidn^diteiy of t!be bitt of sale^ snppdsing the 
to^be wiOmi dther >oft\K>8e sedaotis; 2dly, Whelfher 
Hi^citic^s apply to this ca^ at all. To ascertain the trtia 
nmjtMmi aS tiiese s^tioiis, it will be taeces^ary to r^r t 
'^rcMsiMs of Ibrtter flitattttes bn this object. The ^talfMi 
S#^. S.d.fiS. b an a<H fifr pre^nting frauds and regiil 
abases in ihe. plantatioh trade. This at^ profoses to he 
tbt the inore dleehMd prevention ^ffhindswhidi might b( 
to elude ibe int^tion of the act, by ooloming foreign 
"onder Eh^ish name^ It had been the object of ^rior 'tat 
•Mnfine the trade of this kingdom and its colonic to sh 
the built of this kingdom khd >its colonies, and narigSEt 
British mariners; ahd to exdnde foreigners from that < 
The act then providitt, fhat no ship sliall be dieemed or |l 
a ship of the built of Bngbtnd^ Irelandj W(de^ &c. w \ 
JMhjMy's PlantatioDls in Jm^rica^ 'So as to be qualified to 
to^ from, dr in "tty affile said t>hntlitii^s, tUitfl fltt 
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I datming property in such ship or vessel should register bcr 18 19* 
it the port at which she belonged, in the manner * therein pro- 
seribcd. By section 21. the ship's name is not to be changed 
vithoat registering the ship de novo. The same is to be done Johnstovje. 
upon any transfer of property to another port. If there be any [ *^0^ ] 
ahevation of property in the same port, by the sale of one or 
Qiore shares in any ship after registering thereof, such sale shall 
be acknowledged by indorsement on the certificate of the regia- 
fer, before two witnesses, in order to prove that the entire pro- 
perty m soeh ship remains to some of the subjects in Englandj if 
any dispute arises concerning the same. This statute seems not 
to have provided for the case of an alteration of the entire pro- 
perty in the ship in the same port. The stat. 26 G. 3. c. 60. u 9. 
ncfcei that it was highly expedient that the provisions made fior 
ivgiatry of ships by the act of ^. 3. should be altered, and 
a a en dedt and extended to other ships than those whidi are 
tfc ftn ain particolarfy described; and therefore it is extended to all 
sUpi^ and directs how they are to be registered, and the form of 
ftm certUcate. Section 4. directs that no registry shall be made 
#r oeitUicate granted in any other port or place than the port or 
place to wWch such ship or vessel shall properly belong, and that 
the ragistry and certificate, if granted in any other port, shall be 
^md. "By section 5.. the port to which she shall be deemed to 
Mong, witlm the meaning of that act, is declared to be the port 
§nm aad to which such ship shall usually trade, (or being a new 
sii^) diafl intend to trade, and at or near which the husband or 
acciiig and managing owner or owners of such ship or vessel 
wnifdiy resides or reside. Section 16. recites that the provisions 
wmim in liM said reoited act, (referring to the statute of W. S^) 
JWiching the todorsement on the certificate of registry in case of 
fD^allcration of propeity in any diip or vessel in the same port 
taarlieh aba bdongs, have been^Mind insufficient; and provides 
fhm ia efifiy case, basideB the indorsement required by that act, 
tkmm Aall also tie indorsed on the certificate of r^stry btfExre [ 205 ] 
<«# witnesses, the town, place, or parish, where all and every 
faMoa^r persons to whom the pn^>erty in any ship or vessel* or 
aayfadlbmof, shall be so transferred, shall reside. And the 
faetisi w paiaona to whom the proper^ is so transferred, or his 
u ri h d ragettts, ahall deliver a eopy of such indorsement to the 
f&mm MCboriaed Ui mukie registry and grant certificates. The 
oScai^a duty is Ihea elated; he is to cause aa entry thereof to be 
AidoMd #a liie «frtii «r afidavit OS wUah the original 0^ 
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1810. was obtained, be is also to make a memorandum thereof io the 
book of registers, and he is also to give notice thereof to the 
commissioners of the customs in England or Scotland. It faai 
been argued that this provision only applies to the case where 
one or more shares in a ship, less than the entirety of the ship, 
are sold, and not to the sale of the whole of the ship. Bat, I 
must own, it appears to me to apply to the sale of the whole ship 
as well as to shares. But then I apprehend it is only applicable 
to those cases where the property is transferred in the same port 
to which the ship belongs. Here let us consider what would be 
the consequence if this provision were not complied with. I take 
it to be clear, so far as the statutes have hitherto gone^ that if 
there were no registry, no certificate, no indorsement, and no 
delivery of a copy, the sale would be good as between the Tensor 
and vendee, though for want of these requisites the ^ip, if she 
traded, would be treated as a foreign ship, and liable to confisca- 
tion ; there being no words, as yet, declaring the sale null and yoid 
for want of these requisites. Hitherto there is nothing that even 
-requires that the sale of a ship, or a share in a ship shall be ia 
^writing; it might have been by parol, save in cases where the 
-statute of frauds might require a writing. The statute S6 G. S. 
e. 60. 8. 17. requires, that when and so often as the property in 
I 206 ] any ship or vessel belonging to his Majesty's subjects sh^U be 
^transferred to any other subject, in whole, or in part, the certifi- 
.cate of the registry shall be truly and accurately recited in words 
at length, in the bill or other instrument of sale thereof, and that 
otherwise such bill of sale shall be utterly null and void to all 

intents and piurposes. This clause does not positively say :that 

there shall be a bill of sale in writing, but that if there be^ thef=^ 

certificate shall be recited therein. By the statute 84 G. 3. c. 68 

:$. 14. it is enacted that no transfer, contract, or agreement i 
-transfer, of property in any ship or vessel shall be valid or < 
tual for any purpose whatsoever, either in law or equity, 
made by bill of sale, or instrument in writing, containing \ 
recital as prescribed by the said act of the 26th G. 8. When 
bill of sale is made in writing, truly reciting the certificate 
registiy aocordtng to this section, it is, as I conceive, a good i 
Talid bill of sale, and transfer of property, as between vendor i 
▼endee, from the moment of its execution, and needs nc 
;nore to perfect it; yet still it may be defeated or rendered Tcud 
by the non-performance of certain subsequent acts required to I 
done on the part of the vendee, where it is expressly so declared^ - 

Wh*;r 
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"What are those omissions? They are described in the 15th and 1810. 

I6th sections, or one of them. Section 15. recites, that by the 

laws then in force, npon any all^ration of property in any ship or ^, 

vessel in the same port to which she belongs, an indorsement Johnstone. 
u^xm the certificate of registry is required to be made ; and it 
enacts that such indorsement shall be made in a prescribed form, 
and signed as therein mentioned, and a copy of such indorsement 
sball be delivered to the person authorized to make registry and 
grant certificates, otherwise such sale, or contract or agreement 
for sale thereof, shall be utterly null and void to all intents and 
purposes whatsoever : and the officer is to make certain entries 
imd memoranda, and to give notice to the commissioners of the [ 207 ] 
caatoma, similar to the provision in the 26 G. 8. c. 60. 5. 16. 
No time is here limited within which the copy of the indorse- 
ment shall be delivered, and therefore I take it^ the inference of 
law is, that it shall be done within a reasonable time, and until 
that time is elapsed, I hold the bill of sale remains good, and the 
property legally transferred to the vendee. In the present case 
the ship was not in port, but was at sea, and had her certificate 
along with her, and therefore she was not within the provision 
of the 15th section. Is she then within the 16th section, which 
appfiea to a ship at sea, or absent from the port to which she 
belongs, at the time when the alteration in the property is made, 
so that no indorsement can be made on the certificate of regis- 
try? What is to be done in that case? The sale shall notwith- 
standing be made by a bill of sale or other instrument in writing, 
as befiare directed, (that is, containing a recital of the certificate,) 
and a copy of such bill of sale or other instrument in writing 
shall be delivered, and an entry thereof shall be made on the 
oath or affidavit of registry, and a memorandum in the book of 
rasters, and notice is to be given to the Commissioners in the 
manner thereinbefore directed. <* And within ten days after 
^ auch ship or vessel shall return to the port to which she be- 
^ longa, an indorsement shall be made on the certificate, and a 
^ copy thereof delivered in manner hereinbefore mentioned, 
^ otherwise such bill of sale, or contract, or agreement for sale 
'^thereof, shall be utterly null and void to all intents and pup- 
^ poses whatsoever," and then it directs an entry thereof to be 
indoraed, and a memorandum made, as before directed. Here 
there are annulling words, and to how much of this section do 
these words apply? I think they are confined to the last-men- 
tlcmed case; namely, the not making an indorsement on the cer- 
tificate, 



807 CASES IN TRINITY TERM, 

1810. tificate^ and delivering a copy to the proper officer, if the lUj^ 

returns to the same port. It has been supposed that these an 

HuMARD ^ijijjjg ^ords extend to the antecedent provision for the ddiverj 
JFoBNsioKx. of the copy of the bill of sale; but I think that is not the tmi 
[ *208 ] sronstruction, because this section, after requiring the copy o 
the bill of sale to be delivered, requires certain acts to be don« 
by the officers of the customs, viz. indorsement on the affldavh o 
r^istry, a memorandum in the book of registers, and nodee ti 
the commissioners; and if the annulling words, which comi 
^er all the words, were to be so extended, it would make tb 
bill of sale void for the omissions of the officers of the customi 
which would be so monstrous, that the legislature could nevei 
intend any such thing; and how I am to single out the fin 
member of the sentence, and say it shall extend to that, and mn 
to the intermediate ones, I am at a loss to find out. The ooJj 
national construction I can put, is, that the annulling words dc 
not extend to the former directions of the clause, and if not, tb 
non-delivety of the copy of the bill of sale does not defiaat thi 
bUlofsale; and I am not disposed to nufke a construction bj 
inference, to defeat a bill of sale, or create a forfeiture. Thii 
difficulty has been attempted to be obviated, by contending tha^ 
no property passes from the vendor to the vendee till all tbasi 
diings have been done; and the case of Moss v. Ouimodi 
<2 East^ 39^., has been cited to prove that position : and it ii 
«iid, that if an act of bankruptcy intervenes before the deliworfi 
altiiottgh the delivery be within a reasonable time afterwardi; 
the vendee loses the s^ip. With great deference to dial 
authority, I cannot agree to it I think the property pauai 
instantly by the bill of sale^ and that the subsequent acU to bi 
•done are not necessary to transfer the property, bat that tbt 
grant is <}efeasible by subsequent omissionfi^ in cases when 
it £3 so express^ provided, but not otherwise. If it wen 
not so, then there could be no transfer of the propert] 
[ 209 ] ^1^^ A ship was at sea, until she had returned to her port, anc 
an indorsement on the certificate had been made^ and a cop} 
delivered to the officer; and even though the statute (pvea K 
days after her return to do it in, yet if an act of bankniptq 
happened within the J^ dagrs, and befepe it was don^ the aak 
would bav« no efieict. This in ray hoaibk opinion would be 
extremdy injuiious to the puUi(^ end is ooatrary to the npiii^ 
and e^wn the letter of the proviaion^ which supposes 4nd xecitei 
4liet there nay be en ebemtun in Hhe ^ropei^ of e dbjp^ 

▼esse 
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TMd wbUst 8be is at sell, oi^ al)«^t from Ui^ port tA wHioh aha 1810. 

Mi^igB- Oq this gfound tberofore I aa^ pf qpwQii that the 

judgment of the Court of Kipg^i^ V^ok k erroneous. There ^^^^ 
is iiaq aDO(her ground qot Mthertp toi^he^ on, wd that is, that JoHimoMb 
thi9 special verdict does apt find a^ ft fact, that a pop; of the bill 
^ aide was not deliver^ tp the proper o^cer s it states a cir« 
qnnatance of evidence from vrhidi the ji^ry might iofer it, but 
(jbcto, not evidence, ought to be stated in a special verdict; 
howevpr this would only gq to the granting a vemre de npsoo / 
( lay w ^^ess on thi^ point, and I do ¥)Qt fpiiud v^ opinicm 
upon it. Th^ next poipt of vi^w iQ wh^^l I ahall consider this 
queatioD, i^ whether these twp pcigtifiq% the 1 jtb and Idth of 
the 34 G. 3. c. 68. or either of thpi% ^V^^ ^^ this q»^ : and I 
thipjc they do npt. The l$th s^tipu 4f^ oot apply to it, Im> 
o^nse that is confined to the ^t^fatipci €|f property whilst the 
ship is in the port to which she helpp^ that is, where she is 
registered, which is not this caip. The \^ section, I think, 
does not iy)ply to it, because I thinly it appli^ only to the case 
wberp tb§ 4up is at s^ or ahs^^t from th|e port to which she 
belongs, apd me^m^ tP r^t^^n to that port; that is, where she 
hfs pot (;h|jiged her dopflipile by traqsfer tp i^nother port, which 
I conceive this §bip had dope. The nature pf the provision of 
.the }6th secuoi^ shew^^ that the legislature Qi}ly contemplated [ 210 ] 
the case pf a ship being at sea, or abs^t frpm the port, and 
jpeampg to retiirn to it, b^piuse all the requi§itions ^e put in the 
cpiywctiy^ wd th^ 1^ pf them is an f^:t to bP done withip tep 
dayi( ^e$ her reti^rq. It is evident tl^ereforp thitt they only 
cxmtwplatc4 a ^a^e wher^ ali the requisition^ ppidd be complied 
with* fl|ut it h^ ^vep been i^rgued that ^ M^e of a ship at sea 
piuuipt be iqade gooij^ unless tb^ j^ip actually ptit^ h^nelf into a 
sjUtwtioxi tp comply with ey^ry ope of the^e fequifite^ by return- 
ipg tp her r^i^tered port. Spch 9Xi interprptatipp pf thp ttetute 
wofdd bp attepded with nippstrpus incanveniepces to the puUic 
withept l^9y ope benefit. Ip thl^t casci if a ship is registered 
nhroMid, say ip th^ £^ QV Wait Ladies^ an4 M sold in Great 
fyifm^ she muat be obliged tp gp bac}c ^gipp tP the Ea$t or 
W€^ Jwiieh tp m»i^ m i^dprpepient on ^er ceitificate, deliver 
^ copy of the ipdor^ep^pnt, ;^p4 the^ ^fing k^ certificate to 
Gfwf 9rit(m to b^ r^fistere^ 4^ tfP^i mA ft>r what pucpose ? 
IgL Qfd(er thitt h^ qertifi^ WV tie fi^ oe ij eti and destroyed, 
{U)4 9^ mw pn^ granted berc^ wfay^ ^ is legUtered de naoo. Is 
it .pomUe »fy iju^ t^g /C9M^ Pr9f to intended? On the 

contrary. 
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1810. oantraiy, look at the 22d seedon, and k is manifest the legisliH 
tore meant otherwise; for it is expressly provided, that a Mp 
sold at sea may either return directly to the port to whidi die 
JcBsncmJu. belongfi, or to any other port where she may be legally registered 
by virtue of the 26 Gtfo. 3.; and that as soon as she returns she 
may be registered de novo. This section does not appear to 
have been adverted to in the Court of King's Bench, and it 
might esc^)e their notice^ because there is a mistake in the 
marginal note of the contents t>f the section, which would lead 
one to suppose it rdated only to ships transferred to persons not 
subjects of his Majesty, whereas it provides regulations to pre- 
vent the transfer of ships to persons not subjects of his Majesty, 
and to prevent their fraudulently obtaining the benefit of 
[211] British ships, by directing that ships sold at sea shall proceed 
without delay to comfdete their voyages, and return to this 
country, either to the ports to which they belong, or to some 
other, to be registered de nooo. It is manifest to my nnder^ 
standing that neither of these sections, the 15 th and 16th, apply 
to the case in question. Thb case, is the case of a ship trans- 
ferred to another port, in order to be there registered de navOt 
and where her former certificate must be delivered up to be 
cancelled, according to the beforementioned statute of 7 & t 
W.S.c. 22. There is nothing to prohibit the owner of a shif 
from changing her domicile, from one port to another, anc 
registering her for trade there : a transfer of property to anodiei 
port, (as I take it,) means a sale to a person living at anotbei 
port, who remover her to that other port, and registers bei 
there de novo^ as the port from and to which she is in future U 
trade. This is conformable to sections 4 & 5 of the 26 Oeo. S 
c. 60. This is a ship, whilst out at sea, sold to a person residinj 
in Londofiy who takes her to that port, and there registers he 
de novo. There she gains a new settlement, or domicile, anc 
the port of NevocastUf (her former registered port,) has nothiuj 
further to do with her. The instant a bill of sale is executec 
transferring her to another port, the officers of her former poi 
have no further account to keep of her. Neither do 1 see an 
public utili^ to be derived from delivering a copy of the bill c 
sale to the officers of the port she has quitted. Her identit 
and ownenhip (which are the objects of these r^uladons,) ai 
fully ascertained to the officer of her new port by the productio 
of her bill of sale^ (which must always recite her certificate i 
registry,) and by the delivering up of her old certificate, wit 
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mti the traDsfen of property indorsed upon it» to the officer who 1^10. 
grants a new cerd6c8te. Supposing, instead of being sold at a.*.* 

sea, she bad gone directly from Newcastle to the port of London^ ^, 

mad had been there registered de navoy would there have been '^^*™**' 
any necessity to have sent any notice to Newcastle^ to be entered '- ^ 

there^ of her transfer to the port oi London? There is nothing 
I cao find, that requires it, nor any public policy that makes it 
expedient. The object of the r^istry of shipping, and of grant- 
ing certificates, and making indorsements, was not to register 
titles fi>r the security of purchasers, but to guard, (as the -first 
statute expresses it,) against coloring foreign ships under EngUA 
names, and to fiimish evidence to the officers of government^ 
that they were really EngUsk ships. Is not this sufficiently 
goarded by the provision contained in the 22d sect, of the 34 
Geo. 8. ? which requires when a ship is at sea when sold, that 
she shall perform her voyage and return without delay eitlier to 
the port to which she belonged, or to some other, to be regis- 
tered, otherwise she would be treated as a foreign ship, and 
subject to confiscation. Are not her identity and ownership 
sufficiently ascertained to the officer who registers her de novo in 
consequence of a sale, by producing to him the bill of sale, and 
delivering up her former certificate with all its indorsements of 
transfers of property upon it? Is she not by these means traced ) 
from port to port from her birth, with sufficient certainty to 
prevent foreigners having the benefit of her navigation? And I 
cannot see how sending a copy of the bill of sale to the port she 
has quitted can be of any public utility. Upon the whole, ac- 
cording to the best judgment I can form upon these complicated 
provbions, many of which are obscurely worded, I cannot help 
thinking that upon this ground also the judgment is erroneous. 

Graham, B. This question depends on the construction of 
the 16th section of the stat. S4^ G. S. c. 68. The 15th section 
recites that by law, upon any alteration of property in any ship 
in the same port to which it belongs, an indorsement on the r 2IS 1 
certificate is required to be made^ and enacts that such indorse- 
ment shall be made in form therein mentioned, by the person 
transferring, or some person lawfully authorized by him, and a 
copy of such indorsement shall be delivered to the persons autho- 
rized to make registry and grant certificates, otherwise such 
sale^ &c. shall be void: and the persons authorized to make 
registry, &c. are required to make an entry thereof, (i. e. of the 
copy of the indorsement,) to be indorsed on the affidavit on 

which 
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18 10, which di« original certificate was obtained, and also nvaka i 
memormndam thereof in the book of registry, and forthwith 0t« 

^'^'^ notice to the coaimisaipner» of customs : then it gives the form 
JoMtrsTom. of the indorsement on the certificatCi expressing the Barnes of 
the vendor and vendm with their places of residence, it« date^ 
the signature of the vendor, and attestation by two witneseei. 
This appUea to alterations of property while the ship is attedie^ 
to its own port In this case the vendee must shew, ^h W 
indorsement in fi>rm on the certificate; secondly, be mnil 
deliver a copy of the indorsement, if not, his contract is voMt 
the rest is to be done by the ofllcer. The 16th section comea ta 
the case of a ship at sea, or absent firom her port. This m^y be 
in several cases : first^ the sh^ may ba destined to return to it# 
port; Sdly, it may be sold iandjde while at sea, to an owner 9^ 
London or other British port or settlement, never to returp tp 
her original port; Sdly, it may be sold at a British fs/fAory ox 
settlement abroad ; 4tlUy, it may be sold in either of the two 
latter cases to a foreigner. By secUon 16, it is provided, the^ 
if any ship shall be at sea or absent from the port to which sb? 
belongs, at the time when such alteration in the property diaU 
be made as a&resaid, (grammatically, such b» the preceding 
section speaks of,) «o that an indorsement on the certificate 
cannot be immediately made^ the sale or contract shall be b^ 

[ 814 ] bill of sale, and a copy of it shall be delivered to the PTopfiT 
officer, and an entry thereof shall be made on the affidavit, and 
a memorandum made in the book of registers, and notice given 
to the commissioners of customs; (these latter articles ape 
<lirectory, and nothing is said of avoidance of the contn»ct U 
these be not done;} then the clause goes on, connecting tho^ 
provisions with whatfcdlows; f* and within 10 days after SU^^ 
ship shall return to the port to which she belongs, an indorse- 
ment shall be made, and signed by the owner, or some perm^ 
lawfully authon;^ by him, (not saying on the cernficate, but I 
presume that must be meant,) and a copy thereof deUvejred, in 
manner thereinbefore mentioned, (referring to the cc^y rei|nimi 
by the 15th section,) otherwise such bill of sale shall be vpi4, 
and an entry thereof shall be indorsed, and a memorwdiun 
made in manner before-mentioned. Now the clauae din^ting a 
copy of the bill of sale to be delivered, ^ither mentions ifce 
time when, nor anneal ibluj avoidance to the pmisjsion, bnt 
looks only to the time pf the ship's return, and makes ih^ 
avoidance depend on jKimetbing which sm only be dpne in «aise 
'f the 
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Ihe ship returns, namdy, the master's bringing home the oer* 1810. 
ttficate, on which the owner may make the indorsement, and 
ddiver a copy of it ; from which the indorsement may be made 
on the aflidavit, and the other requisites may be complied with: JoHiiSTQifi. 
and this was so strongly felt, that at first it was argued by the 
defendant in error that the ship must necessarily return to her 
finroier port What would a ship-owner say who sells his ship 
at sea, and who was told it was necessary to comply with the 
regulations of this sixteenth section? He would answer, what 
avails it to send a copy of the bill of sale? I must also, if I am 
within this section, comply with all its requisitions, not with one 
only. I must make an indorsement on the certificate^ and send 
a copy of the indorsement within 10 days after my ship's return 
to Newcastle. But it will not return thither; will it satisfy the [ S15 ] 
act^ if I do it within 10 days after its return to Falmouth^ &€•? 
The act has not said so. Then this section cannot be complied 
with bat upon condition that the ship shall return to her original 
port of registry, and it may be impossible for her ever so to do. 
In sending the bill of sale^ when it will never be followed up by 
the other requisites, I do a nugatory thing. I must therefore 
look elsewhere in the act for my case. The direction of the 
delivery of the bill of sale^ is connected with the indorsement to 
be made on the certificate, and the delivery of a copy of that 
indorsement to the proper officer. It is vain to do the first only ; 
or if you construe the act to mean, that if he does not do all 
which his situation will admit of, his sale shall be null, you do 
not construe the words; that is rather to introduce a new pro- 
position. Suppose^ then, the purchaser had delivered a copy 
of the bill of sale^ yet as he made no indorsement on the certifi- 
cate^ nor delivered a copy of it, his contract was void. No 
oonstruction can save him fi'om the words of the act But, it is 
said, the object of the act was, to have the earliest notice of the 
traasfen It may be so ; but the legislature has in this clause 
neither fixed a time for doing it, nor said what shall be the conr 
aequence of not doing it; the act looks only to the ship's return 
to port, and has elsewhere provided for its speedy return. The 
17th section proceeds to the case where the owner resides at 
SI Briiish fiictory abroad, and provides for it imperfectly enough. 
Section 20 recites that, *' it is expedient that the officers ap- 
*< pointed to make registry, in case any ship is required to be 
^ registered de novoj should be authorized to require the pro- 
^ 4ttctian of the bill of sale^" and enactsi that when the property 

in 



215 CASES IN TRINITY TERM, 

]810. in a ship shall be transferred in the whole or in part, and such 

. ' ■ ship shall be required to be registered ie naoo^ it shall be lanMpfal 

^^^"^ for the registering officers to require the bill of • sale. Provided 
Johnstone, always, that all other regulations concerning the registry de novo 
[ *216 ] |jg complied with. Sectfon 22. provides for the registry de novo 
by reference to the 26 G. 3. c. 60. Whereas British ships, trans- 
ferred to persons not subjects of his majesty, are not entitled to 
the privily of British ships ; and to prevent fi'ands, they are 
now by law required, in certain cases, to be registered de naoo^ 
for which purpose it is enacted that such ship should proceed 
with due diligence to the port to which she belongs, or to any 
other port in which she may be legally registered by virtue of 
the act 26 G. S. in order to be registered de noooj it is hereby 
enacted, that as often as any such transfer of property in any 
ship shall be made while such ship is upon the sea on a voyage 
to a foreign port, in case the master is privy to such transfer, or 
if not, as soon as he is, such ship shall proceed directly to its 
destined port, and shall sail from thence to the port of his 
majesty's domhiions to which she belongs, or to any other such 
port in which she may be lawfully registered by virtue of the said 
act: then it provides for the case of a transfer while the ship is 
in a foreign port, or on a fishing voyage ; conchidmg, ** and 
every such ship or vessel as aforesaid shall be registered as soon 
as she returns to her port, or to any other port in which she 
njay be legally registered by virtue of the said act." But it n 
said, that the 26 G. 8., to which this section refers, makes no 
provision for a registry de novOf and that this act therefore, only 
recognizing the legality of such a registration de novo as is 
directed by that act, does nothing. The 26 G. 3. c. 60. s. S. 
takes up the purview of the 7 & B JV, 3. purporting to alter and 
amend it, and extend it to other ships than those therein de- 
scribed, and enacts that all and every ship or vessel of 15 tons 
or upwards, belonging to any of his majesty's subjects, shall, 
from times referable to their different situations, be registered, 
[ 217 ] and obtain certificates in this form: ^* In pursuance of an act 
<< passed in 26 G. 3., intituled, &c. having taken and subscribed 
<< the oath required by this act, and that the said ship was, at 
^ such a time and place, built," &c. It is true that this act 
does not direct a registration de novo in the present case: but 
that is because it has made no new provision at all for the case 
of a ship sold not in the same port : the 16th section speaks bnly 
of alteration of property in the- same port. But the mi^recitalf 

if 
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if it be such, is a mere inaccuracy io the penning of this section. 1810. 

The Stat. 26 G. 3. provides for the original r^istry^ and gives " 

the {brm, and substitutes a new oath for that prescribed by ^\^ ^^ 
7 & 8 n^. 3. and directs the bond not to sell or dispose of the JoHNitroNB. 
certificate. Therefore in giving this form, the act iu truth does 
direct the form of registration de naoo: and the recital means 
only that the registry de novo shall be in the form, and attended 
with the requisites prescribed by the act. The former part of 
the preamble of the 22d section more correctly says, that ships 
are hf^Um required, in certain cases, to be registered denovo; 
and in fact it is provided for by section 21. pf the 7 & 8 ^. 3. 
c. 22., which enacts, that no ship's name registered, shall be 
afterwards changed without registering such ship de ndvOf which 
is thereby required to be done upon any transfer of property to 
another port, and delivering up her former certificate to be 
cancelled, under the penalties and in the like method as is 
thereinbefore directed. The same section shews that the history 
of the ship may be sufficiently traced in the case of a registration 
de navoi it enacts that, *^ in case there be any alteration of 
property in the same port, by the sale of one or more shar^ 
or shares in any ship after the regist^ing thereof, such sale shaQ 
be acknowledged by indorsement on the certificate;" if therefore 
the former certificate be delivered up and cancelled) that certifi- 
cate does as clearly shew from what port the ship comes, as the 
other documents could do. The production therefore of the bill [ 218 ] 
of sale and delivery of certificate to be cancelled, sufficiently 
mark the identity of the ship. 

CuAMBRE, J. was prevented by indisposition from attending, 
but Mamfieldj C. J. stated, that he was authorized to say for him, 
that he concurred with the majority of the judges in reversing 
the judgment. 

Lawee^ce, J. having sat in the court below when judgment 
was given there, delivered no opinion upon the present occasion. 

Thojcson, B. was of opinion that the judgment ought to be 
affirmed. 

Heath, J. The question in this cause is, whether the ship 
in question having changed her port on h^ sale, she was pro- 
perly registered de naooy pursuant to the statute of 7 & 8 W.S. c. 
. 22^ or whether the provisions of the 16th section of the 34 6. 3. 
ought to have been complied with. On behalf of the plaintiffi 
in error it has been contended, that the 16th section of the 
. 34 G. 3. is to be restrained in the constrocUop to the shares.pf 

3 ships 
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1810. ships onIy» and is not to be extended to the transfer of ihe entire 

property of a ship. It was so argued in the Court bdow, and 

Hubbard ^^ attention of the Court of Kingfa Bench was drawn to tfiat 
Johnstone, question only. If this cause were to be decided on diat p6int, I 
should be for aJBrming the judgment. But on the most mature 
consideration which I can give the subject, I am of opinion, that 
the 16th section is not a substantive independent clause^ but it 
merely a qualification of the antecedent clause, and is to be re- 
strained to the case when the ship is at sea when she is sold, and 
does not change her port. It will be necessary for me to take a 
short review of the three several statutes relative to this sulgect. 
[ 219 ] «f iiQ ^1, of 8 & 9 FF. 8. requires a registering de new on a 
change of port only: the question is, whether that statute be in 
this respect repteled by the provisions of any subsequent statute. 
The Stat, of 26 6. 3. s. 16. makes ho alteration in that respect; 
but the statute of S4 G. S. adds new provisions for the better e£- 
fisctuating the purposes of that act, among which one is, to di- 
rect a book of registers to be k^t in each port, and notice to be 
given of every new registration to the commissioners of the cus- 
toms, which b eztremdy important in the light wherein I view 
the sulgect Now I come to the 84 G. S. c. 68. ss. 15, 16^ 
which directs what is to be done, according to the preamble^ on 
any alteration of property of any ship in the fiame port. Two 
cases are put: the 15th section regards the case where die dnp 
is in her port at the time of the sale ; the 16th section, when Ae is 
at sea. The 16th section, though in form it is merely a qualifi- 
cation of the 15th section, inasmuch as it refers to it, and is by 
way of proviso, yet it is contended that it must likewise be con- 
sidered as a substantive independent clause, and as repealing the 
Stat, of 8 8c 9 W.5^ which directs that, on a change of port, 
there shall be a r^stration de novo. It has been asserted by 
Mr. Park at the re-hearing, and in my judgment gratnitonsly 
asserted, that if the construction for which they contend be n6t 
adopted, these acts will be totally defeated, and foreigners will 
be enabled to become owners and part-owners in our ships witll- 
out fear of detectioo, and that it will be impossible to trace a 
diip firom her built, if the port shall be changed and a registra- 
tion de fttwo shall become necessary. In answer to tliis amwitien 
I sliall observe, that it is not sUted in any part of this atatale^ 
linA tlie registering de fievo on liie transfer of a ship lias l)ees "S^ 
tended with any incoBveBience^ or that the purpeees of tlw sl*- 
imein qaeitieii werii \m beHsr amwered by eiAstitot ing^B oiher 

pio- 
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proton ; nor is it erpressed in terms that the provisions of 1810. 

^e section in question are substituted in the place of a registry 

de novo. It will be found in perusing the different parts of this Hubbard 
act, that when it is intended to modify or repeal the provisions Johnstonb. 
df Uny former statute, it is so expressjy mentioned. The 16th [ *^^^ 1 
section is likewise by way of proviso, and by every rule of gram- 
mar axid logic it can only be considered as a clause dependent on 
a former clause, unless the manifest intention of the legislature 
required it diftrent construction. In construing doubtful clauses 
it is very useful to trace the method which the drawer of the act 
has otxsefved in the distribution and arrangement of his subject. 
In tliis act the drawer has arranged his subject under different 
ttnd distinct heads, and to each head has prefixed an appropriate 
preamble. Kow the preamble of the 15th and 16th sections 
states them to telate to the alteration of property in any ship or 
vessel in the same port. If the l^islature had intended that the 
16th VtHSdim should extend to all cases of transfer, it would have 
itsed^leiur and explicit terms. Though this statute be remedial, 
y^ it is very penal if all its requisitions be not complied with. 
If on it tttnuls the contract, and leaves the purchaser to sedc re- 
Urf fitmi, perchance, a fraudulent or insolvent vendor. In case 
of banlmiptcy or insolvency it occasions a certain loss. These 
statutes isre made for the advancement of trade and commerce, 
'abd.to regulate the conduct of merchants. If laws of this sort 
b^ not perfectly clear and intelligible to persons of their descrip- 
tidD, t!he legiskture^ by the use of such ambiguous clauses, would 
Itfjr m inare for the subject: a construction which conveys such 
an imputation ought never to be adopted. I think that the Bame 
mle ought to obtain here^ as in the construction of clauses in- 
Hicting pains and penalties 'in the revenue laws, if they be ambi- 
goonaly and obscurely worded, the interpretation is ever in fiivor 
df the subjeet ; for this plain reason, that the l^slature is ever 
lit hliiia to expJIahi itaown meanin^^ and to express more clearfy [ %%i ] 
WhUt has been obscurely expressed ; and dierefore if the supposed 
eonseigiience were to follow, wtdch I by no means allow, I should 
teflOd against fhe forfeiture, and leave it to the legislature to cor- 
ttect the evil, if diere be any. I cannot persuade mysdf in the 
^pnreient initance^ that any merchant of plain sense and under* 
stimding eould ever entertain the raoet remote suspicion of the 
l6th clause extending to tJl cases of transfer. If any thiing can 
WtdrraUt sudh a oonstmcticm, it nnist be the general utility, whicb 
I.nm M; IS hMH to discover. If any suspidoii ihould arise whe- 
ther 
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1810. ther a ship in part or in the whole belongs to a foreigner, it. 

--^ — would be either in the port to which she belongs, or where she 
^^^J^^^ happens to have been built, but most generally in the port to 
JoBMSTONJB. which she belongs. In the first case the register will give the 
history of the ship, when and where she was built. If she has 
belonged to several persons at different times, and consequently 
has been often registered, such registers are deposited with the 
commissioners of customs, pursuant to the stat. 84 6. 8^ by 
means of which the ship may be traced from the port where she 
was first registered. By such means it may always be discovered 
whether a ship be British owned, and is British built, the two 
principal objects of the legislature. If the construction con- 
tended for by the defendants in error be adopted, it will afford a 
very easy evasion of the statute. JTor if a foreigner should be 
minded to have a property in British shipping, he needs only to 
make his purchase in a port different from that to which she be- 
longs and then change her port; and he will neither make oath 
nor give security. These are the pledges on which the legisla- 
ture principally relies for the efficacy of the act. Thus he may 
evade it and elude discovery : add to this, that according to the 
construction contended for by the defendant in error, if the ship 

[ 22S ] be sold when absent from her port at the most distant quarter of 
the world, she must return to her port before the sale can be 
complete ; a monstrous grievance, most unnecessarily inflicted. 
A strong argument may be drawn from the 20th section of the 
84. Geo. 3. at the end, namely, " Provided always that all the 
<< other regulations required by the laws in force concerning the 
<< registering de noyo of ships and vessels be complied with." 
This provision recognizes and enforces the two forn^cr statutes 
of 7 &8 fV. S. and 26 Geo, 8. sect. 21. My conclusion there- 
fore is, that the slat, of 7 8c 8 ^. 8. in this respect is not re- 
j^eded, butjs still in force, and therefore the registration de 
Jiovo is right and proper. For these reasons, as I am of opinion 
|bat without ^his forced construction of the 16th section of 
84 Cleo. 8. it may be discovered by the several provisions of these 
three statute^, whether a ship be British owned and British built, 
the two great object pf the ^ legislature^ and as a different con- 
struction would tend to defeat the purposes of these statutes, the 
judgment of the Court of King's Bench ought to be reversed. 

Macdonald, C. B. a transfer may be made, either to a per- 
son of the same port^ or of a different port, of the shjp being 
lit hpme^ or at sea. . The stat^ 7 & 8 fF. 8. is the foundation of 

alL 
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^U. Tills requires a registration. And the 2 1 st section requires 1810. 
« new registration on a change of port, and in that case requires 
the old certificate to be delivered up. It requires that when the ^^ ^ 

property is to be changed in the same port, ttien the change shall Jouk&xoshe. 
be indorsed on the registry. This distinction is not repealed by 
the subsequent act, but improved. Nothing about this is found 
in the 26 G. 3.. The subject is taken up in S^i G. S. c. 68. ^.\S^ 
16 & 17., all these I construe together. The 16th section is a 
rtstriciion on the 15th. The 15th applies only to transfers of 
ship« in the same port, and the 1 6th section applying to the 
same subject, but contemplating a temporar}' absence of tlie ship, [ 223 ] 
so that the certificate could not be had, substitutes the next best 
thing. Hie penner of this act expected the ship to return to 
the iftme port. I think the section only applies to ships still be* 
longing to that port ; but if not, I think that the annulling 
daose at the foot of section 1 6. applies only to the neglect to 
endorse the transfer upon the certificate of registry within ten 
days after the ship's return, otherwise it must include the neg« 
lects in the middle of tlie section, viz. by the officers. The 17th 
sectiooy as well as the 16th, is a qualification of the 15th sec- 
tion ; the 16th when the ship is absent, and the 17th when the 
owners or either of them are absent.' On what then. does the re- 
gistration de novo depend ? On 7 & 8 7F. 3. 5. 21. which is bare 
of regulations, but has the important one of delivering up the 
old certificate. This subject is taken up by the 22d section of 
84 G. S. which hurries ships home when sold at sea, under cir- 
cumstances which require registration de novo tit another port. 
No link in the history of the ship is wanting ; a person inquir- 
ing at Newcastie would be referred to London. I think the de- 
livery of the copy of the bill of sale of no use. The causes of 
r^;istration de noooy are, 1st, Where the ship is sold to another 
port, by the stat. W. 3. 2dly, When the certificate is lost 
Sdly, Where the ship's name is altered, ithly. Where the cer- 
tificate is wrongfully withheld from the owner. 5thly, Where a 
part-owner requires it. I think the Fishbum did what was right. 
If she had done otherwise she would not have done enough. 

Mansfield, C. J. I doubt, but think the judgment ought 
to be affirmed. The ground on which I think so, is, that no 
C€^j of the bill of sale was sent : no question of reasonable time 
for sending it, arises in this case^ because none Was sent at all. 
If the 16th section had stopt in the middle^ it would have been 
clear, and the confusion arises from the latter {KUrt^nnhi^ applies r £^4 n 

\oullL M to 
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1810. to anew subject, viz. the return of the ship to her own port. 
What is the object of requiring a copy of the bill of sale to be 
sent? To give immediate notoriety to the sale, and prevent ft>- 
* Johnstone, reigners from trading with British ships ? It was intended for thiis 
pprpose that the delivery of the copy should be made imme- 
diately. The 16th section receives considerable explanation firom 
the 17th. The 16th applies only to the sale of a ship being at sea. 
The I7th contemplates the case of a sale when the owners are 
abroad. In that case it allows 6 months for the delivery of the 
bill of sale, and 10 days for the indorsement after the ship returns 
to any port in this kingdom. It has been supposed in argument, 
that if a ship be sold at sea, the purchaser has a right to change 
her port; and that if he does change her port, a registration de 
novo is sufficient, and it is unnecessary to observe the requisitions 
of the 16th section. But how is it to be known whether the pur- 
chaser will change her port? It is, at the time of sale, a pro- 
found secret My brothers seem to think that the purchaser's re- 
sidence in another port is sufficient. I think not. If indeed he 
takes her to that port, and b^ns to trade to and from thence^ 
then that b^ns to be her port, and he is compellable to register 
her tfaer^ under 7 & 8 JT. 3. 5. 21. which in that respect I think 
is in force. The unfathomable intention of the purchaser to 
transfer her to another port cannot, I think, be material. I think 
the purchaser of a ship may carry herto another port and re- 
gister her there, but then be must firstd diver a copy of the bill 
of sale. The 21st section refers to registrations de nam by virtue 
of the 26 Geo. 8., whereas that act authorizes no registration de 
novo. It is said the history of the ship may be traced without 
A copy of the bill of sale being sent: some of its history may be 
^^ trac^, but a sale may be suppressed. 

Judgment reversed* 
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Ahitbol v. Benedetto. 

July 26. 

T the sittings at Guildhall^ after Trinity term, before Liruh A retainer ia 
rencej J. this cause was called on, when no attorney appear- ©uTa brici'docf 
ing for the plaintiff, Shepherd and Best, SeqU. proposed to with- ^*^{*^^';*,j. 
draw the record, which, as they had retainers in the cause^ they draw a record 
conceived they were, on that account, authorized to do. *' mtfprtus. 

LenSj Seijt., who appeared for the defendant, contended that 
a retainer did not authorize counsel thus to take charge of the 
interests of the cause, and that such a thing had never been done 
in any case where opposition was made to it on the part of the 
defendant. 

Lawrence, J. could not conceive that a mere retainer autho- 
rized a gentleman at the bar to interfere so far in a cause as to [ Q£6 ] 
withdraw the record ; and by his direction the cause was called 
on, a jury were sworn, and the plaintiff was nonsuited, with 
liberty to move to set aside the nonsuit, either in case his counsel 

M 2 should 
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1810. should find that they had had briefs delivered to them, which 

they had left at home through negligence or mistake, (for which 

"v.^^ the client ought not to suffer;) or in case the Court should be 
Benedetto, of opinion, that a mere retainer, without a brief, authorized 
counsel to order a record to be withdrawn. 

The plaintiff did not venture to move this case in the ensuing 
term. 



A^.7. Scott v. Gillmore. 

A bill of «- npHIS was an action brought upon a bill of exchange for 
tb^"cSi£^-'^ 10/. 105. lOd., against the acceptor. Upon the trial of this 

tion for which cause, at the Middlesex sittings after last Trinity term, before 
quormid in i«f MatisfieldyC. J., it appeared that the drawer gave this bill to tlie 
of «0/ *i^ue*" keeper of a coffee-house in payment for the balance of a debt, 
is totally void, part of which was contracted by the loan of small sums of m<^ 
ttic"a)n«dfr«' "^7* ®"d P*"^ ^^ ^^^ spirits, and spirits mixed with water, fup- 
tion was money nished by the payee in small quantities, not amounting to 20*. 

The statnta at one time. It was urged for the defendant that by the stat. 
Tis! roakitj^' ^* *^' ^* ^•*^- *• ^^- ^^^ plaintiff could not recover in this ae- 
illegai the sale tion, and Mansfield^ C. J. being of that opinion, nonsuited the 

of »pirits in less | . .g^ 
quantities than plamtllt. 

to 90/. Taiuc, Shepherd^ Sent., now moved to set aside the nonsuit and have 

iin*ess paid for, .ii.,,^i , . .j 

extends to spi- a new tnal : he urged that the statute does not, m terms, avoid 
wBten*"^ ^^^ ^ security given for the price of spirits sold in small quantities ; 
[ 227 1 ^^ only says that no one shall maintain an action for the price: 
and at all events part of the consideration for the bill, the money 
lent, is a good consideration ; and where a security is given for a 
good consideration and a void consideration togeUier, the latter 
will not avoid the security in toto. 

Mansfield, C. J. The statute does not, in terms, indeed 
avoid the security, but it makes the consideration illq^al, not 
merely void ; and the security is entire, and cannot be appor- 
tioned ; and since it is partly given for an illegal consideration, 
the whole bill is void. 

H£ATH, J. Perhaps it might be different, if for part of ihe 
amount of the bill there were no consideration. 

Rule refused. 
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1810. 
Thompson v. WniTivfORE. aop. 7. 

T^HIS was an action upon a policy of assurance effected upon If a tbip 
•*- the ship Cdlingwood, lost or not lost, at, and from, and to ^^Z^^ulmn 
all porta and places whatsoever and wheresoever, at sea and in **»« tideway, to 
port, and in all and every service the ship might be ordered, for thereby b^:«6d 
six calendar months, from the 8th of February \ 809 to the ; th f^ <*•«•««>, 
day of August 1810, to return 205. per month for every uncom- occm»ioned by 
menced month, on being discharged government service. The ^'^**<^''»« 
plaintiff averred that the ship, by the waves, winds, and perils 
of the sea, was bilged, strained, broken, and destroyed. U|>on 
the trial of this cau*e, at the sittings at Guildhall^ after Trinity 
term 1810, before Mansfield^ C. J., it was proved, that the vessel, 
which was in the employ of government as a transport, and was 
a narrow-floored vessel of 2tl- tons burthen, had, under the di- 
rection of the officers of the transport board, been carefully [ 228 ] 
laid down on Gosport Beach to be cleaned and caulked, in a situ- 
ation where vessels equally narrow-floored, and also vessels of a 
much greater bulk, therefore mlich more liiible to injury, even 
of the burthen of 800 tons, had usually btH?n laid down with 
safety for the same purpose. The ship lay there easy on the first 
day, when the tide left her; but she was found on the following 
day full of water, which rose in her with the rising of the cir- 
cumambient tide : and upon examination it appeared, that the 
planks of her side on which she lay, had given way, and that 
tome of her foot-hooks were broken. Shepherd^ Serjt. for the 
defendant, objected, that this was not a loss occasioned by any 
^rils of the sea, and cited a case o( Rowcrqfi v. Dunsmore, B.R. 
tried in 1801, before Lord Kenyan^ C. J., in which Lord Erskine 
was of counsel for the plaintiff: the ship was hove down, and 
while heaving down, she could not bear the strain: she was 
drawn on the land, where she bilged ; and the question was made, 
whether, it being necessary to perform this operation on her, this 
damage was occasioned by a peril of the sea. Lord Kenyan 
thought it was not a loss by a peril of the sea, but an accident 
that happened : so in the present case, whether the ship were 
laid down negligently or not, she bilged: if the blocks that 
supported her had fallen down, that also would have been an 
accident, but certainly would not have been a loss by perils 
of the sea. Mansfield^ C.J. thought, that although the tides 
knocked away the shores which supported the Collingwood, and 

theieby 
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1810. thereby occasioned the mischief and although the ship was in 

the service of the goyemment at the time^ and not under the 

Thompsow • 

^^ control of the plaintiff, yet as the damage happened upon the 

Whitmorb. land, it could not be considered as a loss sustained by the periltf 

[ 889 ] of the sea, and nonsuited the plaintiff, with liberty to move to 

enter a verdict with 81/. 45. damages, if the Court should be of 

opinion that the plaintiff was, under the circumstances, entitled 

to recover. 

LenSi Serjt. on this day moved to set aside the nonsuit, and 
enter a verdict for the plaintiff; but 

The Court were unanimous that the direction of the Chief Jus- 
tice was right. 

Rule refused. 



Koc. 8. BUTLBR V. DoRANT. 

If, upon the 'T^HIS was an action of assumpsit^ on a special agreement, 
theory to^^"f made on the sale of a share in the secret of making JBar- 

Dominal d«- clai/s atitibiUous pills, whereon the defendant agreed annually to 

mages. Uic ^ ^ ,.,. ,,,t .j 

plaintiff elects expend 1000/. m advertisements; and the breach assigned was, 
cS^e^'"'^ the not having expended that sum. Upon the trial of this cause, 
be permitted at the sittings after Trimly term 1810, before Man^ldj C. J. 
trial upon^ &^^ ^ special jury at Guildhallf afler the parties had closed their 
^"kd"** ^ ftf r^P^^^^ cases, the Judge was proceeding, in his summing up, 
the judge io to direct the jury that the plaintiff, not having distinctly proved 
.thatpomt. j^y special damage arising from the breach, was entitled to no- 
minal damages only ; whereupon Best, Serjt., for the plainti^ 
elected to be nonsuited. 

He now moved for a rule nisi to set aside the nonsuit and have 
a new trial, for a misdirection of the Judge. 

Lawrence, J. His Lordship did not say you should be non- 
C -)S0 ] suited, he directed the jury that you should have nominal da- 
mages only ; but you did not choose to trust your case with the 
jury. If there were a misdirection, you should have abided the 
verdict, and have reserved the objection for a motion for a new 
trial. I believe this has never been done, that a counsel shall lie 
by, until he hears the opinion of the Judge at 72/51 prius^ and 
that if he thereupon chooses to be nonsuited, he shall come to 
the Court to set aside his own act. 

Rule refused. 
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1810. 
CbOMPTON 17. HUTTON. ,\ov. 9. 

T^HIS was an action for money had and received, and money if twooppo- 
-*■ paid. Upon the trial before Mansfield, C. J. at the TVest- ''^^ P*^*'^ ^ 

• » n m •/ ' . quire a witneM 

minster sittings after Tjiniiy term, the case was, that the plain- toattemi, and 

tifl^ having been an unsuccessful candidate for a seat in parlia- pI[/^*[from 

ment for Nottingham, had petitioned the House of Commons, ^^ ^^ **»«™» 

and bad summoned the defendant, who was the town-bailiiF, and payment made 

a material witness, to attend and give evidence upon the hearing ^^^ the^»iiccc«- 

of that petition. The sitting members had also summoned the afrerwards m- 

same witness. The plaintiff had, by his agents in town and \^r, l^the * 

country, paid the defendant fifteen ffuineas, and the defendant taxed co^t, the 

, . . . • /. 1 . 1 r - loier cannot re.. 

gave him a receipt, expressing it to be tor his loss ot time, co?er back the 

trouble, and expenses, in coming from Nottingham to London to Jbcwkiieiwiii 
attend as a witness on that petition, and in returning, eight m action for 
days. The plaintiff's petition having been voted to be frivolous HJ^^td. 
and vexatious, he was subjected to the payment of the costs of 
the sitting members, who had paid the defendant, for his attend«- 
ance given at their instance, as witness on the same occasion, 
17/. Os. 9d. which sum, amongst other items, was allowed by the 
officers of the House of Commons in taxing the costs, and was 
therefore paid to the sitting members by the plaintiff. The plain- [ 231 ] 
tiff conceiving that the. defendant, having altogether received 
from both parties payment after the rate of 3/. 7^. 6d, per day, 
over and above the expense of carriages, had received more than 
any witness -was entitled to claim; and contending that the re- 
ceipt expressed the fifteen guineas tobea iull remuneration for all 
the services which the defendant had performed for either party 
in the matter of the petition, he brought this action to recovar 
back the 17/. 05. 9d., which was last paid to the defendant. 
Mansfield, C. J. thought the plaintiff was not entitled to recover, 
and nonsuited him, but with liberty to move for a new triaL 

Bunnington, Serjt. now made the application. If the plain- 
tiff's agents had known that the defendant had any claim upon 
the sitting members, they would never have paid him so much as 
fifteen guineas. They would have paid him nothing, if they had 
supposed he was to receive 17^ from the other side. 

Mansfield, C. J. It is a very common case that a witness 
is subpoenaed on both sides, and that each party pays him ; and 
if he receives something from the one side, I suppose he charges 
less on the other. 

Heath, 
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1810. Heath, J. You have given no evidence what was the due 

_ reward of his 9ervices, or that he has charged too much alto- 

V. gether. 

HuTiox. Chambrf, J. The plaintifF rests merely on the language of 

the receipt, but is it not explained ? The receipt is not incon- 
sistent wiih tlie defendant's having a demand on the other party. 

Rule refused. 



[ 232 ] SwiNNERTON V. Marquis of Stafford. 

Nov, 9, 
Where f^« f N this case (fl), upon the second trial before Lawrence^ J. at 

of a"t'^sc ba? ^^^ Stafford summer assizes 1810, a verdict was again found 

been fully put f^j. the defendant. ^J^ensy Sent, now moved for a third trial, 

into the posses- i • • i- • i .in- 

fionuf a jury, upon the ground that the verdict was agiunst the weight of evi« 
found ^o^/enfict ^^"^^> "^^ ^"'7 ^'^ ^^^ former evidento having been confirmed, 
theiunieway, but an additional fact having been disclosed on the last trial, 
wag/oi.fl:cting which was highly favorable to the plauitift*'s claim: viz. that in 
^^h^^^h h°** ^701, notice had been given by a public printed hand-bill, ihat 
judge who last ou a Certain day Mothersall common would be driven, and that 
ihfMigh*t\hc"^' ^^^ freeholders would impound the cattle of all persons not en- 
evid<nce titled ; but that notwithstanding that Qotice, which was cnlcu- 

dktTn-pwi^e-* lated to challenge an assertion of right by all persons who thought 
'"f »ed^^^""'* tliemselves entitled, no stock of Knight^ the then occupier of 
grant a second Newkouse farm, the defendant's estate, was found on the com- 
oew trial. mon. Hc also strongly insisted on the effect of Knight's decla- 
ration, who, when Normacott common was first inclosed in such 
a manner as to prevent Knight from turning his sheep from this 
tenement into Mothersall common through Normacott common, 
418 he had been used to do, remarked that he could now get on 
neitlier common ; in answer' to which, his servant advised him 
to cut an opening through the corner of the fence of his own 
farm, abutting on Mothe^saU common, which he accordingly 
- did, and erected a wicket there. [LawreTtce^ J. You thought 
that a <:unning trick ; I think it an assertion of right ; for Lord 
Stafford's tenants had then long given up all right of commoa 
upon Normacott common: therefore it was no ^oiiger commoa*^ 
•able, and the sheep being there must consequently attract atten* 
L 233 ] tion.] The whole balance of evidence is so considerably in fa-' 
vour of the plaintiff, that there ought to be a new trial. 

(tf) See^jf/^, p.9i. 

MaN8FI£LD9 
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M AVsriELD, C. J. I think it is imposiiible in this case to 1810. 
irrant you a rule. Upon the last occasion we went as far as we ^ 

SWDJN KttTfWf 

could g.), because it was an important case, and decided the ^, 

right to the inheritance of this land, which was to be assigned Marquis of 
in lieu of common. On the former trial, JViiltamsj Serjt. strongly t^"^*^ 
insisted to the jury on the grant of common to the priory of 
Siane^ whose property afterwards came to Lord Stafford^ and we 
thought it might have prejudiced the mind of the jury, though 
it was rejected ; if it had been evidence, it would have been de- 
cisive of the matter ; but we thought the cause not suflSciently 
understood, and sent it to a new trial. The jury, who are the 
competent judgeii, have again had the case befjre them, and have 
decided it. Even if, on nicely scrutinizing all the evidence, we 
had a doubt whether the verdict was right, it conld be never right 
for us to make no weight of two verdicts of a jury, in order to 
takj the chance of a third. 

He \th, J. I am of the same opinion. We cannot grant a 
new trial ^vithout invading the province of the jury. As to the 
circumstance so much relied on, it might have happened that, at 
the time of driving the common, the sheep of Knight were em- 
ployed in compestering the fallows. The pinder of Molhersall^ 
whose business it is to know every man's cattle, is instructed to 
impound Knight'9 cattle, and he never docs, which is an argu- 
ment they had no right to impound. 

Lawrence, J. I cannot say that I should not have been as 
well pleased if the verdict had been the other way: but the plain- 
tiff's counsel very forcibly put to the jury all the arguments [ 234 3 
which have been this day insisted on : in particular, he observed, 
that one instance of interruption was much stronger than much 
uninterrupted exercise of the right, and he dwelt on the instances 
of interruption ; and in summing up the evidence, I observed, 
that the remarks of the plaintiff's counsel were very just and 
weighty. I confess I should have been as well pleased if the 
verdict had been the other way: but since the verdict is so, 
and since my Lord Chief Justice and my Brother Heath are of 
^opinion that there ought to be a new trial, I may remark, that 
although the agreement of the prior of Sione was rejected as 
evidence, yet, unless it is imputed that this was a fabricated in- 
strument, it was as near being evidence as could be ; and if it 
bad been evidence, it would have bound the rights of the pari- 
ties, for a person who was then owner of Newhotue farm, was a 
party to that agreement, so that no injustice has been done. 

CUAMBBE, 
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Marquis of 

$TAfVORD, 
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Chambbs, J; I am of the same opinion. I think there it 
nothing like sufficient ground for the Court to interfere to set 
aside this verdict. The circumstances have already been suffi- 
ciently commented on, and therefore I need add nothing. 

Rule refused. 



lAbc.l2. 

Delivery of ^ 
prooett, sealed 
up in a letter, 
in the alMCDce 
oi the person to 
whom it is ad- 
dressed, is uo 
service but 

[ 235 ] 
from the tiine 
when the leitcr 
is opened. 



Arrowsmith V. Ingle. 



/^LAYTONf Scrjt. had obtained a rule nisi to set aside the 
proceedings in this case, for irregularity : the fact was, that 
the process was sent to' the house of the attorney for the de- 
fendant, sealed up in a letter, which was addressed to the attor- 
ney, and was delivered there before nine o'clock at night ; but 
as the attorney was then absent from home, and continued ab- 
sent until after nine o'clock at night, this was not a service be* 
fore nine o'clock, and was therefore equivalent to no service for 
that night. 

Vaug/uxTif Serjt. endeavoured to support this as good service^ 
but 

The Court held that this was no service: if the letter had been 
open, a clerk might see what were the contents, and proceed in 
the cause accordingly: but the letter being sealed up, he pro- 
bably would not dare to open it, and therefore it gave no notice 
of the action. 

Rule absolute. 



yov, 12. 

It is not suf- 
ficient that ttie 
defeasance of 
a warrant of 
attorney shews 
the amount of 
the sum 8e< 
cured by the 
judgment, it 
must also no- 
tice all colla- 
teral securities 
hy which it is • 
leeured. 



MoRELL V. DuBosT and Sonnerat. 

gjHEPHERDf Serjt. had on a former day moved for a rule 
nisi to set aside the warrant of attorney which had been 
given in this case, and the judgment entered up, and execution 
issued and executed thereon, upon the ground of non-compliance 
with the rule of Court, of Michaelmas^ 43 Geo, 3., which re- 
quires, that upon preparing any warrant of attorney, subject toy 
a defeazance, the defeazance shall be written upon the same 
paper or parchment upon which the warrant of atU^mey shall 
be written, or that a memorandum in writing shall be made on 
such warrant, containing the substance and effect of such de- 
feazance. In the present case the defeazance purported to be 

merely 
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MO]l£LL 
DUBOST 

and^Anotker. 



rely for avoiding the judgment upon payment of 240/., whereas 1«10. 
the transaction, as? it appeared on the affidavits, was this: The 
^fendant Dubostj being indebt^ to the phdntiff in £40/., a 
written agreement was entered into, that he, and the other de- 
fiandant, should give their acceptances for 240/., and should also 
dqposit in the plaintiff's hands a valuable pi(^ture, with power [ 236 3 
fer the defendant to sell it in case the acceptance should not be 
dnly paid, and to retain the proceeds in part*payment of the 
debt ; but the defeazance mentioned nothing of this latter security. 
Tlie picture had been sold for 160 guineas, and the plaintiiSb 
bad moreover levied in execution 122/. lOs. The Court granted 
the rule nisi^ and engrafted on it the terms, that the plaintiff 
■bould produce the agreement, which was in his custody ; that 
the Court might see how far it corresponded with the defeazance. 

Besty Seijt. now shewed cause against the rule. He said it was 
sufficient, if it appeared on the defeazance,. as here it did, what 
was the amount of the debt, and what were ,the terms on which 
the plaintiff was entitled to enter up judgment and sue out 
execution. 

Mansfielo, C. J. No doubt the defeazance ought also tp 
have stated the other part of the agreement, that if the money 
was not paid at the day stipulated, the picture should be sold, 
and the proceeds applied in part-payment of the debt, and that 
the judgment should afterwards stand in force for the residue 
only. The meaning of the rule is the same, as the intent of a 
part of the annuity act, that it may appear upon what terms the 
judgment shall be entered up and execution taken out : it is a 
dear and gross irregularity. 

Shepherd^ in support of the rule. 

Rule absolute. 



WiNSTANDLEY V. HeAD. [ 2S7 ] 

Novf 12. 

rilHlS was an action of debt upon a simple contract. The de- To a piem of 
-^ fendant pleaded first, the general issue; secondly, for a u^CTau^in- 
fiuther plea in discharge of the person of the defendant from any solvent debtor's 

, , , . , . . 1 . . 1 1 J 5 ^^^* the plain- 

execution to be had agamst his person m this action, he pleaded tiff replied by 

his discharge out of the Fleet prison, by virtue of the stat. 46 ^"h'J^if^the 
6. 5. c. 108., intituled an act for the rcdief of certain insolvent facts coilectifrc- 

\y, which were 
sworn to by the defendant in the oath which he took, as reqnired by the statute, in order to obtain 
Ids discharge, without singling out any in particular : held that although this mode of pleading might 
he bad oo a special demurrer, it did not tender an immaterial isSue. 

3 debtors. 



HXAOw 
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1810. debtors, and that the causes of this action had accnied before 
his discharge. The plaintiff replied, that the defendant, in 
LET ordfiT to obtain his discharge, in pursuance of the said statute, 
did, on the occasion in the plea specified, solemnly swear that 
the schedule then delivered by him, and subscribed, (meaning 
the schedule required by the said act to be by him in that behalf 
delivered,) did contain, to the best of his knowledge, remem- 
brance, and belief, a full, just, true, and perfect account and 
discovery of all the goods, ^ects, and estates, real and personal, 
in possession, reversion, remainder, or expectancy, and of every 
other nature and kind whatsoever, which he, or any person in 
trust for him, or for his benefit or advantage, were seised, or 
possessed of, interested in, or entitled to, or was, or were, in his 
possession, custody, or power, or in the possession, custody, or 
power of any such person as aforesaid, or which he, or such 
person had any power of disposing of, or charging for his 
benefit or advantage at any time since his commitment to prison; 
and of all debts to him owing, or to any person or persons in 
trust for him, and of all the securities and contracts whereby 
any money then was, or should or might thereafter become 
payable, or any benefit or advantage, which might accrue to 
him, or to his use, or to any person or persons in trust for him, 
[ 288 ] and the names and places of abode of the several persons, from 
whom such debts were due and owing, and of the witnesses who 
could prove such debts or contracts ; and that neither he, nor 
any other person or persons in trust for him, or his use, had any 
lands, money, stock, or any estate, real or personal, in posses- 
sion, reversion, remainder, or expectancy, or of any nature or 
kind soever, or power of disposing of, or charging, for his 
benefit or advantage, other than what were in the said schedule 
contained, except wearing apparel and bedding for himself and 
family, working tools, and necessary implements for his occupa* 
tion and calling, together with a sum of money not exceeding 
5/., and these in the whole not exceeding the value of 30/. And 
further, that the said oath, as sworn and taken by the defendant, 
was not true; but was false in this, to wit, that the said schedule 
so subscribed and delivered by the defendant, did not contain 
to the best of the defendant's knowledge, remembrance, and belief 
a full, just, true, and perfect account and discovery, of all the 
goods, eflects, and estates, real and personal, in possession, re- 
version, remainder, or expectancy, and every other nature and 
kind whatsoever, which he was possessed o^ interested in, and 

entitled 
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-entitled to^ ahd which were in his possession, custody and power, 1810. 

«nd which he had power of disposing of, and charging for his 

'beneEt and advantage, at any time since his commitment to '^i^^'*' 
prison aforesaid ; and of all debts to him owing, and to any v. 

person or persons in trust for him, and of all the securities and '^^^^ 
contracts, whereby any money then was and thereafter became 
payable, and every benefit and advantage which might accrue to 
him, and to his use, and the names and places of abode of the 
aevend persons from whom such debts were due and owing, and 
of the witnesses that could prove such debts and contracts; and 
that he then had money, stock, and estate personal, in posses- 
sion, and in expectancy, other than what are in the said [ 2S9 ] 
schedule contained, and over and above wearing apparel, and 
bedding for himself and family, working tools, and necessary 
implements for his occupation and calling, together with a sum 
of money not exceeding 5/., and these in the whole not exceed- 
ing the value of 80/. The defendant, protesting that the said 
replication was wholly insufficient in law, and untrue in fact, 
rqoined, that he at the time of making and taking the said 
oath, or his commitment to prison, as in the said replication 
mentioned, had not money, stock, or estate personal, in pos« 
tesrion, or expectancy, other than what were in the said sche- 
dule contained, and over and above wearing apparel and 
bedding fer himself and family, working tools, and necessary 
implements for his occupation and calling, together with a sum 
of money not exceeding 5/., and those in the whole not exceed- 
ing the value of 30/. in manner and form as the plaintiff had in 
his replication alleged. Upon this traverse, issue was tendered 
and joined. Upon the trial of this cause at a sittings at fVat^ 
minster^ in Easter term 1810, before Mansfield^ C. J., it ap- 
peared that the defendant was possessed of a debt of Si. above 
the 5/. mentioned in this schedule, and thereupon a verdict was 
ibond for the plaintiff upon this issue. 

Vaughany Seijt., on the following day, by permission reserved 
to him at the trial, moved for and obtained a rule nisi for setting 
it aside, and entering a verdict in favour of the defendant upon 
the last plea, notwithstanding the verdict, and notwithstanding 
any error that the plea might contain, upon the ground that th.e 
replication was bad. 

Fi-ere^ Serjt., in this term, shewed cause. The replication 
is correctly pleaded, inasmuch as it disaffirms the truth of all [ £40 ] 
the several allegations of the oath, taken collectively, in the 
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1810. same manner in which they are sworn, it moreover proceeds tfl 
particularize property which the defendant possessed, and which 
he did not include in his schedule; the defendant by his rgoindei 
V* has denied that he had any such property, and upon issue^joined 

bereoDt the jury have found that he had such property; n 
material fact therefore has been put in issue, which being foaiid 
for the plaintiiF, is, according to the statute, decbive against 
the personal discharge of the defendant. There is, no ground 
therefore for the presait motion. 

Vaugkan and PeckweUf Seijts. in support of the rule. Thi 
T^lication is too loose and general* If the plaintiff nieant tc 
reply specially, he ought to have pointed out by his replicatioc 
the precise facts on which he relied for disproving the plea. Bui 
the question does not arise here on a demurrer; the only pcnni 
is, whether the issue be material or immaterial. 

Mansfield, C. J. If there are in the pleading the defects oi 
which you complain, you might have taken advantage of then 
by a special demurrer. 

Lawrence, J. The issue found by the jury is not an ini' 
material issue : the words of the replication are very general, 
that the oath was not true; and perhaps if you had demurred 
specially, for uncertainty, you might have succeeded, but yoi 
cannot succeed on this rule. 

The rest of the Court concurring, the rule was discharged. 



[ 24.1 ] Morgan and Others, Assignees of Charles Henri 
Nov. 15. Hunt, a Bankrupt, v. Horseman and Others. 

A deed where- npHIS was a case directed by order of the Lord Chaocelior 

by a debtor, l«, .. /.i-Vi t 

bciDg presse<), "^ for the opmion of this Court; the question put, was 
iTtl^rt t^^lr whether an indenture executed by Charles Henry Hunt^ was ai 
and to pay the act of bankruptcy. TTie deed was executed on the 4tli of JmA 
torTw^Ui^ fur. 1797, and was made between the bankrupt Htmt^ of theoni 
iber trust to p^^f ^^d the defendants Edward Horsemanj Edmund Baiters 

pay his d^bts to ^ ^ J 

ceruin reia- bce^ John Horseman^ and Thomas Hunt^ of the other part ; an( 

^o^'^iVe'them'"' recited that C. H. Hunt being indebted to the defendants, and U 

an iindiie pre- divers Other persons, in different sums of money upon mortgage 

temptation of and being also indebted unto the defendants in 6000/. and i^ 

bankruptcy, is 

an act of bankruptcy. 

But the deed is valid, so far as relates to the protection of the urgent creditor. 

Whether void for the residue, qiutre, 
' Upon a case directed out of Chancery, the Coart will not solve any que^ions that are not expressi; 
put in the case. 

wards 
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ward?, for bills, drafts or promissory notes in their possession, 
unpaid; and being also indebted to his mother Catherine Hunty 
and bis sister Catherine Maria Hunt^ in ICKK)/., for money lent 
and advanced; and being desirous that those respective sums 
might be paid, had proposed to the defendants, in consideration 
of the money due to them, and of their delivering up to him the 
said bills, drafts, and notes, to the amount of the said sum of 
6000{., and also in consideration of the name of the said Thomas 
Humtj (who was the brother of the said C. H. Hunt,) being 
erased from the bills or notes then in the possession of the said 
Horseman^ Battersbee^ and Horseman^ (who were at that time 
bankers at Stratford -^upon* Avon,) to convey and assure unto 
them, and the said 71 Hunty and their heirs, the hereditaments 
thereinafter mentioned, upon the trusts thereinafter expressed; 
and for the considerations aforesaid, the said C. H. Hunt did 
thereby convey and assure unto the defendants and their heir% 
the manors, lands, and hereditaments therein mentioned, in the 
counties of Worcester and Warwick^ upon trust that the de- 
fendants, or the survivors or survivor of them, or his heirs, 
should, as soon as conveniently might be, absolutely sell and 
diqxMeofthe same; and should, until such sale, receive and 
take the rents thereof; and out of the monies to arise by such 
sale, and by the rents and profits, should pay off and discharge 
the several sums of money due and owing from the said C H. 
Hunt to the several persons therein mentioned, and that after 
payment thereof, the defendants should retain to themselves, out 
of the purchase-mpney, a sum of 10,000/., and interest, in the 
said indenture mentioned to be due to them upon mortgage, and 
ako the sum of 6000/., due to them for principal and interest, 
upoD the bills, drafts, and promissory notes, in their custody; 
and likewise the sum of 1000/. to his mother C. Hunt^ and his 
lister C. M. Hunt, and that they should deliver up to him the 
-said C. H. Hunt, the same bills, drafts, or promissory notes, so 
erased as aforesaid; and afl;er payment of, and retaining the 
respective sums of money in the said indenture mentioned, should 
pay the residue of such trust-monies unto the said C. H. Hunt, 
his hrirs, executors, administrators, and assigns. The provision 
in the deed in favour of Horseman and Battershee, was made 
fiurly, in consequence of their pressure, and from fear of hostile 
measures being pursued by them; but the other provisions in 
favour of the mother, of the brother, and of the sister, were 
'voluntary, and m&d^ by the said C H. Hunt, to give them a 
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[ 24<3 ] laws, 



[2**] 



preference in contemplation of bankruptcy, and were fraodoi- 
lent. 

Vaughan^ Serjt., for the plaintiffs, contended that this was ^i^ 
act of bankruptcy for two reasons, first, that it was sudi upon 
the plain letter of the statute 2., mlgo 1. Jac. 1. c. 15. ^. 8.^ 
secondly, that it was such upon the general policy of the banknipt 
as a fraud u|X)n all the other creditors. First, it ;was 
a fraudulent grant or conveyance of the bankrupt's lands and 
tenements, to the intent, or whereby, his creditors should or 
might be defeated or delayed. If it be to the intent, it is 
sufficient ; it is not necessary that creditors should be ther^y 
actually delayed. Nor is it now held necessary that it should be 
a conveyance of all the bankrupt's property. [Mansfield^ C. J. 
agreed that though in Wilson v. Day^ 2 Burr. 851., the Coullt 
countenanced the idea that nothing but an assignment of the 
whole would he deemed an act of bankruptcy, that wias not wcm 
held a necessary ingredient.] Any act under seal, whereby a 
part of the creditors are to be excluded, is now held an act of 
bankruptcy. Linton v. Bartlett^ 3 Wih. 47. is cited iiltbe casfe 
of Bust V. Coo^.er^ Cawp. 633. by Lord Mansfield^ C. J. as a de- 
cision in which " a conveyance of a third part of the bankrupt's 
" effects only, and a fair transaction with the party, was heW 
** to be fraudulent and void, as against the rest of the creditors, 
" and that being by deed, it was itself an act of bankruptcy.?* 
IMansfieldy C. J. stopped him, observing that it was unnecessary 
to cite cases to shew that every deed of assignment of part of a 
man's property, whereby his creditors may be defeated or de- 
layed, is an act of bankruptcy.] 

Bought Serjt. was called upon to argue foi^the defendants. He 
admitted the law to be such as contended for, but said 4hat the 
object of this case was to raise a further question. ' The matter 
arose upon a bill filed against the defendants to have this deed 
delivered up to the plaintiflfs to be li^ncelled ; but since thecal 
itself expressly states that the first provision in the deed, in 
favour of Horseman and Batiersbee^ was nbt fraudulent, they 
were entitled to retain the custody of this deed for their own 
benefit and protection. Deeds void iis to certain prolrisions, 
because those provisiohs are repugnant to a statute, have been 
supported as to other uses; Kerrison v. Cole^ 8 EasU 2.S1.* And 
Lord Ellenborough^ C. J. there praises the case of Mnsys i. 
Leake^ b T. B. 4-11., which decided the same point with respect 
to a deed void under the slat 13 Eliz. c. 20., as being founded pn 

admtrable^ 
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admirable good sense and sound law. From Tw^s casCf S Co, 18 10. 
SO. downwards, there has been no case exactly parallel to this. 
Where the primary purpose of a deed has been fraudulent, 
ihoogh coupled with an honest trust, the trust has not prevailed 
to give effect to the deed, but the primary purpose of this deed 
is correct, and the fraudulent provisions are added without the 
knowledge of Horseman and Battersbee. [Lawrencef J. You 
are labouring that which is clearly in your favour, that with 
respect .to Horseman and Batter sbee^ the deed shall stand as a 
fidr deed; but is not your point this, that the fairness of the 
deed as to them, obliterates the fraud of the other provisions?] 
Bacorts Maxims^ Beg, 22. p, 98.: non videtur consensum reti* 
masses si qtds ex prcescripto minantis aliquid immutavit. Here 
the bankrupt, being pressed by Horseman^ says, I will give you 
^e deed which you ask, but you must let me insert a provision 
tot my relatives. If one is urged under duress to give a bond 
for 50^, and says, no, I will not give that, but I will give a 
bond for 20/., die bond for 20/. is still given under the same 
dnresi. Bac. Max. 98. Matsys v. Leake is strong for this con- 
struction. [Lawrence, J, That case amounted only to this, 
that on the annuity act, the Court had no authority to direct 
the deeds to be delivered up.] It established thus much, that a 
deed void by statute may be void in part only. iLawrence, J. 
That is contrary to the doctrine of Collins v. Blantem, 2 Wils. 
851., where Wilmotf C. J. following Hobartj likens the statute [ 245 ] 
to *< a ^rant, where he comes, he makes all void; but the 
** oommon4aw," he says, <* is like a nursing &tber, makes 
** only void that part where the fault is, and preserves the 
« rest.**] 

Mansfieud, C. J. It is impossible for this Court to look at 
any thing but the case referred to it by the Court of Chancery; 
and it has no authority to give any opinion on any thing but the 
question put by the Lord Chancellor; therefore^ as to the ques- 
tion last raised, we have no authority to give any opinion. The 
question put to us, is, whether this is an act of bankruptcy; a 
conveyance, either of all, or part of a man's property, in &vour 
of fewer than all the creditors, is an act of bankruptcy, because 
it is the means whereby the creditors may be defeated or delayed. 
This deed is an assignment of the grantor's real estates in two 
counties, Worcester and Warwick, to the defendants, in trust, to 
sell, and out of the proceeds, after payment of certain debts, due 
to others and themselves, to pay the grantor^s mother and sbter. 

Vox. IIL N eacb 



S45 CASES IK MICHAELMAS TERM, 

1810. each 1000/. Is not this then a gift of estates to the value of 

IOOO/.9 to each of these persons, the n)other and sister^ to satisfy 

and Others ^^^^^ claims and pay their debts, ^nd so put those sums out of the 

V. reach of all other creditors? It is impossible therefore to say* 

iSd^C^ere; ^^^' ^^'® ** "°^ *" ®^' ^^ bankruptcy. As to the question what- 
* may be the effect of these provisions on the rights of the bond 
Jide purchasers under this deed, we have no authority to inquire : 
it may be a very proper point for the Lord Chancellor to con- 
sider either in law or in equity, but we have no authority what- 
soever to consider it. 

The foUow^ing certificate was afterwards sent to the Lord 
Chancellor. 

Having heard the arguments of counsel upon this case, we 
[ 24?6 ] are of opinion that the indenture of the i-th oi July 1797, exe- 
cuted by the said Charles Henry Hunt^ was an act of bankruptcy. 

J. MaN8F1£U>. 

J. Heath. 
S. Lawrence. 
A. Chambbs. 



^09*^^' Smith v. Spooner. 

In an action hpHIS was an action upon the case for slander of title. The 
title it is neees- plaintiff in his declaration, in substance, averred, that he 
piilnt?ff to* was possessed of a house for 24 years, the residue of a term of 31 
prove malice yeal's, under a demise from the defendant to Fran^klin^ and an 
danJ *" assignment made on the 31st of August 1809, from Francilin to 

A lease, in the defendant: that the plaintiff put up the residue of his term 

which wa« a ,* ^ * 

proviso for re- to Sale by auctiou : that the defendant was present, and declared 
we'.7ina^.^r^ that the plaintiff could give no tifle if he did sell the property, 
28 days, being and averred a special damage sustained thereby. The defend- 
by the assignee^ ai^t pleaded the general issue. Upon the trial of this cause at 
and rent being ^he sittings after Easter term 1810, before Cftambre, J. at West* 

then in arrear, ^ " ' ^ • » • • 

the lessor an- mhister^ the lease was given in evidence : it contained a proviso 
I»ie"that*the ^ ^^^ re-entry in case the rent, which was payable quarterly, should 
^^*»" ^"'^ be behind and unpaid for 28 days after either of the days of pay- 
title, in coDsequence of which, bidders, who came to buy, went away. He afterwards offisred ICQ/, for 
the lease, but subsequently recovered the premises in ejectment : held that do action for slaader Of tide 
lay affainst him. . ^ 

If the lessee covenant, that if the rent be unpaid 88 days, the lessor may re-enter, whether a de- 
mand of rent be first necessary, ^utfre. 

In an action for slander of title, the defendant may gi?e evidence on the general ivae, that be qMke 
the words claimiog title in himaelf. 

V. ment 
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ment. It .was proved that the plaintiiF, in the month of August, IBIO. 
1809» exposed to sale by auction his unexpired term in the pre-' 
mifte^ and that at the time of the sale, when this lot was. put up,* 
the defendant was present, and told the auctioneer it was of no 
use to sell the lot, or put it up; the house was. his own, he was . 
the landlord of it, and no title could be made to it. Some other [ 247 ] 
persons were there present, who said, they had come to bid for • 
this lot, but rather than involve themselves in a lawsuit, they 
would go away without bidding for it. i^.The auctioneer and the 
defendant then went into another room, where the defendant 
said he would buy the house: he offered 100/. for the lease: but 
the auctioneer said he had no authority to sell it otherwise than 
by public auction. The. defendant had, two or threie weeks 
before the auction, applied to the auctioneer for the purchase of 
the lease. The auctioneer told the defendant he thought he 
was liable to the expenses of the auction, to which he' answered^* 
that he would rather pay ten ppunds than that the plaintiff * 
should sustain any injury. The expenses of the sale amounted 
to 6/. 8^ At that time there was half a year's rent due and in 
an^ear, and certain parts of the premises were out of repair, and 
the. defendant had complained of it: at the time of the trial the . 
defendant was in possession of the premises, and it was proved 
that the plaindiTs sittorney had recently, in the month cS May . 
preceding, tendered the defendant the payment of five quarters 
of a year's rent, which was in arrear, and the. costs of the eject* 
deDt under which he had obtained possession of the premises, if 
ihfi defendant would give back the possession. The declaration 
io. ^ectment had been served upon Francklin only, and not 
liD<Hi the tenant in possession ; the house being at the time of 
the service khxxi up and uninhabited. JS^r^^, Serjt. for the defend* - 
anty objected that the plaintiff could not recover upon this evi- 
depo^ because there was no proof of malice in the defendant, 
«od according to the case of Hargrove v. Le Bretotij 4 Btirr, 
SMSy in order to support this species of action, there must be 
prpof of malice, either express or implied. 4 Co. 18. Sir O. 
Gerard v. Mary Dickenson^ Ist res.. " If the defendant had 
affirmed that the plaintiff had no right to the castle and manor r ^^g i 
of /f., but that she herself had right to them, in that case, be^ 
cause the defendant herself pretends right to them, although' 
in truth she had none, yet no action lies. ' For- if an action 
should lie when the defendant- herself claims an interest, how 
can any make^daim or title to any:laQd, or; hegfn any suit, &t 

N2 seek 
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1810. seek advice or counsel, but he should be subject to an actioii? 

— ^ which would be inconvenient." Here, although in feet no r©» 

Smith entry was given by the lease, upon the ground of the premises 
Spooner. being out of repair, yet it is very probable that the defendantt 
who, it seems, complained of that defect, supposed that a re- 
entry was thereupon given, and if he so thought, that alone 
would be sufficient to repel the inference of malice . and if that 
had been indeed a breach of condition, the plaintiff could not 
have obtained relief, even in a court of equity, to re-establish his 
title to the lease. The rent, however, was in arrear at the time 
of the sale, which is proved by the plaintiff's offer of paying the 
rent with the costs of the ejectment : whether the defendant has 
obtained a regular judgment in ejectment or not is immaterialt 
for inasmuch as the rent was in arrear, the title of re-entry bad 
accrued to the defendant, which sufficiently bore him out- m 
saying that the plaintiff had no right to sell. PeU, Seijt, for 
the plaintiff, urged, that if a person is about to sell propertjTi 
and another, by any means whatsoever, impedes him in selKttg 
it, an action lies. The opposite principle contended for goes so 
far, that if one person were about to sell a chattel, as a horsey 
another might with impunity charge the seller with felony, in 
having stolen the horse, if he only took care at the same time to 
claim the horse as his own, although he had no property In it 
whatever. Chambre^ J. was of opinion that words of this sort 

[ 249 ] must be proved to be spoken either through express maNoe^ or 
under circumstances from which malice may be implied ; and \tt 
thought there were some circumstances here Irhich r^idered it 
improper to withdraw the case from the consideration of the 
jury. He directed the jury that any man who has, or tupposei 
• he has, a title to an estate, may assert his own title, finless malice 
is proved to have been his motive. Some of these circumitanoes 
were rather suspicious ; it did not appear that until the defeiH 
dant had quitted the auction room, he said any thing about bis 
own right; he only denied the plaintiff^s right to sell; anfl it 
seemed something like an admission of the plaintiffs right, that 
he had offered a sum for the purchase of the lease: it a{q)eared9 
however, that a reentry was given upon the non-payment of 
rent, and that the rent had been in arrear, wherefore, the whok 
of the evidence^ taken together, disaffirmed the idea of malfee. 
It was moreover observable, that by the form of the conditioa 
used in this lease, it was not necessary to demand tiiennt in 
case of a re-eatiy ; it was not like those leases m wfaidi the re-* 
® cntiy 
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entry is given 28 days after demand made^ but the re-entry here 1810. 

was given in case the rent should in any event be in arrear by the 

space of 28 days. Liberty was reserved to the defendant to take ^™ 
the benefit of his objection, by moving to enter a nonsuit, in case Sfooi^xb. 
the verdict should pass for the plaintiff. The jury found a ver- 
dict for the plaintifi^ with 61. 85. damages. 

Beitf Serjt in the following term obtained a rule nisi to set 
aside the verdict and enter a nonsuit, upon the ground that at 
ihe time of the sale there was rent arrear, and no expre^ 
malice proved, and that where a defendant has even a colour of/ 
title^ this sort of action cannot be supported ; upon which occa- 
sion Haiif^^ C. J. asked, inasmuch as there was rent arrear, 
how a man could suffer damage by slander of title, who had no [ ^^0 j 
title; and Chambrcj J. said, that after the trial, when he found 
how obstinate the jury were, he had repented that he had not non- 
suited the plaintiff: but at first he thought there was some show 
of malice, since the defendant had first endeavoured to purchase 
tbe lease, and after the sale had offered to purchase it at a lowet 
rate ; nevertheless that he was afterwards convinced that those 
grounds were insufficient. 

Frere, Seijt. {Pell^ who was with him, being confined by ill- 
ness,) now shewed cause. He contended that the defendant's 
treaty with the plaintiff for the purchase of the lease was a waiver 
of all forfeitures that might have been previously incurred; (but 
Mtm^eldi C. J. held that a man may well offer a small sum for 
that which is his own, rather than incur the trouble of going to 
tital to recover it.) If the defendant asserts that the plaintiff 
lias no title, tbe onus lies upon him to prove it. And the only 
^proof given is, of a flaw in the plaintiff's title at the time of the 
-V action. brought, not of the words spoken : at the time of the act 
^<$oo|plained of, the plaintiff had the possession of the premises, 
. and possession is a suflicient title against a wrong-doer. {Mans- 
^Jkld^ C. J. /A pretty strong presumption must be made, to en- 
able you to avail yourself of that argument ; for until it is first 
shewn that the plaintiff had a title, the defendant is not a 
-wrobg-doer.] The defendant is not entitled to avail himself of 
the answer that he claims title in himself, under the plea of the 
^general issue which he has pleaded. That plea is, that he did 
not use the expressions, whereas his answer ought to have 
beeOf that the statement made is true, that the plaintiff had 
llo title. This species of action is of rare occurrence: but 
. ill all other cases of slander it is of daily practice, that if 

the 
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• 1810. tbe defendant justifies the slander, be must specially plead 
-his* justification. [Lawrencei J. Was not the plea in Hargrove 
y. Le Breton the general issue, in which the like defence pre- 
' SpooNibu '.vailed?] There the circumstances were very different : the de- 
[ 251 J -fendant explained his whole objection to the title; here tbe de- 
fendant only throws out a dark innuendo, and never shews what 
bis title was. [Lawrencej J. referred to the case of Sir G. 
Gerard y. Mary Dickenson.] In Cro. El. 196. the declaration 
in the same case is reported, and it charges no mahce, yet the 
plaintiff succeeded, although the defendant made a claim of 
-right. Therefore it is not true that no action is maintainable 
where the defendant claims an interest. [Mansfield^. C. J. 
That position may not perhaps be supported to the full extent: 
if a man knows that he has not a title, and maliciously asserts 
that he has, perhaps it would not serve; but where there is a 
bondjid^: assertion of title, it is sufficient.] There was no proof 
of any demand of rent, nor of any re-entry having been made 
before the sale : without a demand on the 28th day, the defend* 
ant had no title of re-entry, consequently the plaintiff's title 
was at that time good. Doe d. Forster v. Wandlassj 1 T. IL 
117. For this proviso does not make the lease absolutely void 
upon the non-payment of the rent, it only gives a power of re- 
entry, and in order to exercise that, all the formalities of a de- 
mand on the 28th day, and of a re-entry, must be previously 
•observed. [Mansfield^ C. J., and Heath and Chambre^ Jus- 
tices, denied this. Chambre. If the proviso made the lease 
' actually void, some sort of re-entry would be equally necessary 
to indicate the lessor's will to determine it.] Dwppa y. MayOj 
1 Williams's Saunders^ 287. note 16.; all the authorities are 
there collected. {Mansfield^ C. J. You need not labour that 
point, that in the case of a re-entry upon condition for non- 
payment of rent according to the reddendum, a demand and 
several other formalities are necessary. Those points lire all 
£ 252 ] perfectly well known, and laid down, Co. Litt. 201. Laio^ 
rencej J. adhered to the doctrine of Doe v. fVandlass, that a 
demand was necessary here.] The statute 4 Geo. 2., it is true, 
dispenses with these formalities, but the defendant has not 
brought himself within that statute ; and the words of that act 
confirm the doctrine, that at common law both a demand and 
re-entry are necessary. [Ijawrencey J. Re-entry is now neces- 
sary in no case but to avoid a fine.] Even if tlie proviso had 
bc&OL that the lease should be absolutely null and void, a de- 
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mend of the rent would have been necessary: so a rent in no- 1810. 
fHine pceruB cannot be enforced until a demand of the original 
reserved rent has been made. 1 R6. Ah. 459. Co. Lit. 202. a. 
[Mansfieldy C. J. Lord Kemfon^ C. J. certainly lays it down 
very unreservedly iti Doe v. Wandlassj that on a proviso for re- 
entry, there must be a demand and all the formalities attendant 
upon a condition broken; but the common import of these 
words is, that " if I do not pay you your rent within the 28 
days y<>u ^l^^l re-enter :" and within the 28 days the tenant 
must find out his landlord, though he be 200 miles o£P, if he is 
within the four seas, and pay him his rent, otherwise his estate 
is. voidable: but I do not think the case turns upon this point, 
nor do I agree that the onus of proof is on the defendant.] 
Next, admitting that the defendant could justify some slander, 
he cannot justify the terms he has made use of. * Cro. El. 427. 
fL 28. Pennyman v. Rabanks. S. C. Mo. 410. pi. 558. The 
words spokeli upon a sale were, " I know one that hath two 
leases of his land, who will not part with them at any reason- 
able rate;'' and the defendant justified by reason of leases made 
to hiniself, and U])on verdict for the piaintifiT, and motion in 
arrest of judgment, the Court held the plea bad. So Earl of 
Northumberland v. Byrt^ Cro. Jac. 163. The plaintiff declared 
that the defendant said, *^ The late Earl of Arundel^ lord of the 
manor of Hazelbert Brian^ did make a lease of my tenement in [ 258 3 
Hazelbert to one Mr. Stoughton for 60 years, to begin after the 
.expiration of my customary estate, &c. and the same is a good 
lease;'' ubi reverdf the said "EatI of Arundel did not make any 
such lease. This defendant justified, that the earl made such a 
lease, and that Stoughton assigned to the defendant, wherefore^ 
for maintenance of his title he spoke these words. Upon a re- 
plication, de injurid sud prapridy and issue joined thereon, a 
verdict was found for the plaintiff; and it was moved in arrest 
<tf .judgment, upon the ground that he justifying the words by 
X^ason. of the assignment of the lease, and in maintenance of 
bis. own tijtle, an action lay not: sed non-nUocatur : for in 
his words he doth shew that he spake them fait himself, and in 
jnaintenance of his own title; for. it is lawful for every one. to 
sp^ak in .countenance and maintenance of the tide which he 
claims: but the words in themselves import that he spake them 
io countenance the title and interest of a stranger, which is not 
lawfid. And npw, when he is sued to be punished for.them^ 
(they being talse as is pretended,) be cannot excuse himself by 
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1810. entitling himself, when the words did not at first import oi 
much." [All the Court agreed, that in both of these cases the 
pleas were no otherwise bad, than because they were false, and 
SrooNfiR. not consonant to the facts; so that the issues were ph^perly 
found against the defendants.] The reasons there giTen are 
good, and are founded on good sense, and in this case, if the 
lessor had explained the grounds on which he conceived him- 
*' self entitled to re-enter, the auctioneer, who exposed the pre* 

mises to sale upon the terms of the vendor's clearing off all in- 
cumbrances to Michaelmas 1809, would immediately have 
healed the defect of title, by tendering to the defendant his 
rent up to the time of the sale, and the costs of the ejectment; 
after which the title of the vendor would have been good again. 
£ S64 ] Mildmay\ case, 1 Rep. 177. it was held that an action might be 
maintained for insisting on that as a lease, which was so doubt* 
ful, that the Court hesitated whether it were a lease or not. 
That indeed was the case of words spoken by a person not in* 
terested in the property. In Hargrove v. Le Breton^ the Court 
thought that the weight of the evidence disaffirmed the pre- 
sumption of malice: but this defendant, so far from going to 
prev^it the lease from being sold, goes with an intention to 
purchase it himself, and offers 100/., an inferior consi- 
deration, for that which he knew to be of value. The ques« 
tion of malice has been submitted to the jury, and they have 
affirmed it. 

Best, Serjt, contra^ was stopped by the Court. 
Mamsfielx), C. J. The ground of tliis action is, that the 
defendant is supposed falsely and maliciously to slander the title 
of the plaintiff. Here is an aiiction, and the plaintiff's estate 
is put up; it does not appear whether the plaindff was present: 
the auctioneer, as agent for the vendor, probably knew some- 
thing of the estate i the defendant says, the plaintiff cannot 
make a title; the auctioneer asks no questions; if he had asked^ 
and tlu^ other had affirmed something false, it might have been 
different: it does not appear how the persons came to disperse; 
for, generally, persons attending ^a sale would not disperse cm 
the wiM'd of a stranger; but it was said by the counnei that 
there were only two or three persons there present. At the 
time of the trial, the defendant was in possession of the pre- 
mises; but it does not appear how; the plaintiff however knew 
bow, and might have explained it by evidence, and except for 
liie Jfiise^ upoa whu^ the plaintiff was entitled to equitable re^ 
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lief, the defendant had then, in fact, as good a title as he had 1810. 

before he had demised. Stopping here then, what evidence is 

there of malice? What evidence that *the plaintiff meant any *^™ 
tbiDg more than to assert his right to that possession, which he Sfoonkh. 
afterwards obtained before the cause was tried? On the part of t ^^^ i 
the plaintiff is not said, the defendant ought to prove his title : 
that is not necessary; for pretty strong cases say, that if a de- 
f^dant BajB.he has title to an estate, no action will lie against 
Aim, therefore it cannot be incumbent on him to prove his 
title. But it is objected, that supposing this was a case where a 
daim of title in the defendant might be a ground of defence^ 
yet he cannot give it in evidence on a plea of the general issue. 
That however is directly opposite to the case of Hargrove v. 
Le Breton^ where the general issue was pleaded : but, accord- 
ing to common sense, it cannot be necessary to plead specially. 
He alleges that the defendant has slandered his title malici- 
ously; if he had no title, he had nothing to be slandered. The 
' slander also must be malicious, and what proof of malice it 
here? I think the rule must be made absolute for a nonsuit. 

HxATH, J. I am of the same opinion. There is no pretrace 
of express malice, and as little proof of implied malice. 

Lawrence, J. I am of the same opinion. An action can 
only be maintained where the words are spoken maliciously. It 
is not necessaxy to plead specially, it is for the plaintiff to prove 
malice, which is the gist of the action^ and is a part of the de» 
claration important to be proved by the plaintiff. The specially 
pleading a justification would admit the &cts stated in the d^ 
claration, and amongst others the malice. Now as to the facts, 
what is this case? A man thinking he has a right to recover 
possession of a term for some misconduct of his tenant, and 
hearing the term is to be sold, goes to the auction, and saysi 
the vendor cannot make a title; now does not he act herein as r o^ i 
an honest man ? What would have been said, if he had lain 
by, and permitted another to purchase it, before he discloeed 
hit claim? The rule therefore must be made absolute for a 
nonsuit 
Chambre, J. concurring, 

The Rule was made absolute. 
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ISIO. 

j^TTu Dawson v. Wood* and Others. 

The pUinUff Hj^HIS WM all action of trespass, brought against the sheriffii 
chased apublic- of LondoTij thcif officers, and the plaintiff, in an execu- 

^""h'bl^^could ^*°" against Pykej for taking the liquors and effects in the Pitfs 
not himseJf ob- Head public-house in the Old Daileyj and detaining them until 
SjiStai^hTre- ihey compelled the plaintiff to pay SQL 135. to procure their li- 
■ided io ano- beration. Upon this trial at the sittings after the last Trinihf 
^Vfi^l^i- t«rm at GtitldhaU, before Mansfield^ C. J., it appeared that the 
»l^">' PJ^^» plaintiff had purchased the lease and fixtures of this house by 
•ghbicnaiit, appraisement from Vinall^ a former tenant, that the plaintiff 

Wro^nd X- "^^ P*^^ ^^® ^®"^ ^^^ '^ ^^ ^'* landlord, who was a brewer, and 

piifd him with gupplied him with beer, the money for which he received of the 

for tt^ licence, plaintiff at another taTem, which he kept in Mitre-Court : that 

^^'ntedto B. ^^^ plaintiff also purchased all the liquors and provisions that 

Held that the were consumed in the house; and that all the tradesmen who 

eDt"ieduft^e, furnished any part thereof, gave credit to him alone. It was 

under an exe- proved to be the practice among the city mairistrates, not to 

cation ag.ii'.8t * ,. ' i. . . l- t 

B., the plain- grant a licence to any person to sell beer at any tiouse at which 
tiff's j>9»'o«8 . he did not reside, and not to izrant two licences to the same 

and chatt*fls in . . 

the house. ccHn- person to seli beer at two public-houses within the same ward of 
cuBtody? * ^he city; in consequence of which rules, the plaintiff, who had 
r 257 ] another public-house within the same ward wherein this house 
stood, caused Pyke to take out the beer licence in his own 
name, and supplied him with money for that purpose : the beer 
licence had before the present year been taken out in the name 
of Htndlei/f who was a waiter of the plaintiff''s at his tavern in 
Mttre»Court, and who then resided in this house, but did not 
keep house on his own account, and the wine and spirit licences 
granted to Hindley for this house were still in force at the time 
of the execution levied, and his name then still continued on 
the door. Pyke^ who had then lately been discharged out of 
the Fleet prison under an insolvent act, was put into the house 
by the plaintiff to manage it; he shept there, he had no wages, 
but a mere subsistence ; he paid the taxes, and the brewer's de- 
mands for beer, with money taken out of the till on the plain- 
tiff's account. All the surplus of the money received from the 
sale of liquors, after defraying necessary expenses, was paid 
over by Pyke to the plaintiff. The defendants took the goods in 
execution under a judgment for a debt due from Pyke before 
his discbarge, but restored them on payment by the plaintiff of 

the 
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the debt and costs, amounting to 66/. 1 3s. Mansfield, C. J. 1810. ^ 

4bought9 that though the plaintiff furnished the money for car- 

,rying on the business, the liquors and beer machines taken were 

yet to be considered as the stock in trade of Pyke. who was car- Wooo 

and Ot}w»ra 

rying on this trade; and that if this were not so, a fraud would ^-'w*"" 

be. successfully practised on the police and the justice of the 
4X>untry, which had no security from the person from whom they 
ought to have it, for the good keeping of this house, and also a 
•fraud upon every person who dealt with Pj/ke, by giving him an 
appearance of possessing property : and as there was not in this 
.case the question to be left to the jury which usually arises, 
whether a fraud htid been practised on any creditor, he non- 
suited the plaintiff. 

*: Besty Serjt. having on a former day in this term obtained a [ 258 ] 
rule nisi for setting aside the nonsuit, and entering a verdict for 
the plaintiff for 66/. 135. damages; 

Cockellj Serjt. shewed cause. He contended that inasmuch as 

'it appeared that the .'plaintiff, lent P^i^ the money to procure the 
licence, this was a case of gross fraud : and he argued that it 
was similar to the case of Lingham v. BiggSj 1 Bos. 4f PuU. 82. 
{Heath and Lawrence^ Justices, both observed that the case cited 
•arose on the statute 21 Jac. 1. c, J 9. s, 11.] The plaintiff has 
lent himself to a fraud in order to cheat Pyke^ creditors, by 
making them suppose that tlie goods belonged to P^A:^, and he is 
BOW estopped from saying that they are not Pyk^^. 
: Best and Vaughan Seijts. contra. Even supposing it were the 
gener^ law, instead of a mere regulation of the magistrates, that 

■the .person licepsed must live in the house, it does not follow 
that the consequence of the infraction of the law is the forfeiture 
of all the property, which is put into the house, a consequence 
which would seriously affect many persons who put personal 

. property of great value into hotels, in London, and elsewhere, 

.in which they do not themselves live. The visible possession of 

.goods is not sufficient to justify a caption : the sheriff takes them 
at his peril : if that were sufficient, the statute of 21 Jac, would 

.have been unnecessary. It is, besides, a very different case^ 
whether the former owner of goods, after selling them, even for 

.a valuable consideration, still retains the possession, or whether 
an owner originally having, and still retaining the property of 
the goods, commits the custody of them to another : and from 

, Twyne's case, 3 Co, 80. downwards it has never been held that 
Ihe putting a man into possesion of goods which were not [ 259 ] 

originally 



fSB 



CASES IN MICHAELMAS TERM, 



1810. 

Dawson 

Wood 
indOthen. 



[ 260 ] 



originally his, makes them a fatid for payment of his debts ; and 
as for obtainipg for him a false credit by the means of such pa»* 
session, the name which stands upon the doq^ of the hoos6» 
which is not I^ke^ but HindUy^ could not mislead the defend* 
ants into this error; and even all the licences, except the beer 
licence, (which was obtained in Pj/k^^ name only fimr days 
before the execution levied, and therefore could not be noto^ 
rious,) are still granted in Hindlei/s name : any one of the 
tradesmen who serve the house, and who all give credit to the 
plaintiff not to JF^A:^, would, upon inquiry, have told the defend- 
ants that these were the. goods, not of Pyke^ but of the plaintil^ 
whose bouse only this must be laid to be, in an indictment m 
case of burglary. It was not the possession of the goodi th$t 
induced the plaintiff in the execution to give credit to Pyke^ for 
the debt subsisted three years before. It was never left to the 
jury whether this were any shift or contrivance to cause Pyke to 
be considered as the owner of these goods* 

Mansfifld, C. J. I thought at the trial that the conduct of 
the plaintiff had not left it in his power to say, as to the creditoni 
of Pyke^ that Pyke was not the real owner of these goods. It 
was nonsense to talk of the goods beipg lent, for die gpoik^mtm 
to be consumed, not to be returned^ therefore it was die sMe 
thing as the plaintiff's telling the world, or at least the magia* 
tratesy that Pyke was the person legally entitled. The plaintiff 
is the actual procurer of this licence, and furnishes money for it| 
and it seemed to me to stop the plaintiff's mouth, and to put it 
out of his power to say th^se were not Ptfk^% goods. I find my 
learned brothers are of a different opinion. 1 defer to thcSr ai|p 
thority, but cannot say I think otherwise. 

Heath, J. I cannot agree with my Lord, it is not suffideat 
that Pyke is the ostensible owner of the goods, if so, there would 
have been no need of the stat. 21 Joe. 1., and so to hold, wottU 
be extending that statute to all other cases as well as bankruptcy. 
The case of Cadogan v. Kenneth Camp. 434., ^nd the <^er cases 
in the King's Bench, are very distinguishable from this. 

Lawrence, J. In the case of Haselinton v. GUl^ 3 71 22. 
620., where cows were bought and settled on the wife^ it 
was held that they were not liable to an execution for the hus- 
band's debts. If there is any thing in this case, it would be the 
argument that the possession of the goods gives Pyke a fiilse 
credit ; but the same argument would hold wherever goods have 
been lent ; and it has never yet been held, (unless where, as in 

Twynes's 
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Tke^nef^ case^ the original owner has sold goods and retained 1810i» 
tlie possession, and except in cases of bankruptcy, on the statute 
of 21 Jac, 1.,) that a person may not gire the possession of his 



Dawson 



v. 



goods to another. It would be of very great importance, for Wood 
many trades are carried on by ostensible persons, where others Otners. 

are behind, who do not appear; and it has never yet been held, 
except in cases of bankruptcy, that they are liable for the debts 
of their servants. 

Chambre, J. I am of the same opinion. The statute of 21 
Jae. 1 . would never have been made, if the law had been so. I 
am of opinion with my two Brothers* who spoke last, and it 
wonld be extending the provisions of that statute much farther 
tfum has been hitherto done, to apply it to this case. 

Rule absolute for entering a verdict for 
the plaintiff, for 66/. 18i. 
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OuLM and Others t^. Sansom. xc^v^ 2«n».8«. 



nPHIS was a writ of right. The demandants, three coheiresses, peoM oovert 
• femes covert, suing without their husbands, by their at- c«n«o*mai» 



loniey» demanded certain premises in Leightarif Essex. They 
counted upon the sdsin ai^Mmfy Lemis^ and averred that upon 
her death, for that she died without issue of her body, the right 
descended to John Spriggs^ fother of the demandants, who was 
Mttsin and heir of the said Maty^ and further derived title to 
diemsdves from hfan. The tenant demurred specially, for that 
it was not expressly and positively averred and shewn how John 
fSpriggs was cousin and heir of Idaiy LemSj but only argumen* 
tatively, whereas the cousinage of the said John to the said 
Marjfi ought to have been directly and expressly shewn by 
'die count. 

JSes/, Seijt. in support of the demurrer, took a preliminary 
otgecdon, that femes covert could not make an attorney. 

SlepA^rd^ Serjt admitted he could not answer this objection. 

Lawrencb, J. It is matter in abatement of the writ. The 
judgment must be gwi breve cassetur. 

Judgment for the tenant. 
Mayor 



aasllonief. 



962 



CASES IN MICHAELMAS TERM^ 



1810. 

Nov. 23. 



What a dead 
witness has 
sworn on a 
former trial be- 
tween the same 
parties, is evi- 
dence in the 
cause, and may 
either be read 
from the 
Judge's notes, 
or proved upon 
oath by the 
notes or recol- 
lection of any 
person who 
heard it. 



Mayor of Doncaster v. Day. 

npmS was an action of trespass, brought by the mayor and 
corporation of Doncaster^ to try whether the public had a 
right to pass with goods from ships lying in the river, over a 
bank at a place called Docking-Hillj which the plaintiffs claimed 
to be their soil and freehold, in order to cart the goods upon a 
highway lying beyond the bank, and parallel to the river : the 
same plaintiffs had commenced other actions for the like causey 
against other defendants. They had proceeded to trial in this 
cause ; and the verdict being adverse to the corporation, and re- 
pugnant to the weight of evidence, upon an application for a 
new trial, the Court had directed, that this cause should abide 
the event of the verdict in another of the causes, which was in 
progress for trial. 

Clayton, Serjt. on this day prayed on behalf of the plaintiflk, 
that if any of the witnesses, many of whom were very aged, 
should die or become unable to attend in the mean time, their 
evidences given upon the former occasion might be read at the 
next trial. 

Mansfield, C. J. You do not want a rule of court for that 
purpose : what a witness, since dead, has sworn upon a trial be- 
tween the same parties, may, without any order of the Court, be 
given in evidence, either from the Judge's notes, or from notes 
that have been taken by any other person, who wfll swear to . 
their accuracy ; or the former evidence may be proved by ian'y 
person who will swear from his memory to its having been 
given. 

Heath, J. concurred in refusing the application. 
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If bail by mis- 
take misname 
in the recogni- 
zance the 
plaintiff to 
whom they 
mean to be 
bound, the 
Court will not 
rectify the re- 
cognizance and 



Venn v. Warner. 

T N the commencement of this action the plaintifF was called, by 
-*■ his true name of Daniel Nicholas V^n, but the deiendants, 
both in giving bail to the sheriiT, and in putting in bail above, 
called the plaintiff Christian Nicholas Venn, which name^ was 
found in the bail recognizance ; the plaintiff having sued in that 
name in an actioa against the bail, they pleaded nul tiel record. 
proceedings in an action thereon after issue joined on nul tiel record. 

The 



IN THE FiFTTFiRST Yeae OF GEORGE HI. 263 

The mistake being discovered, Clayton^ Serjt. had obtained a 1810. 

rule nisi for amending the recognizance, and the subsequent pro^ ' 

ceedings, by substituting the name of Daniel for Christian: VKMir 

Ijcns^ Serjt. shewed cause, upon an affidavit, which repelled WAiunoL 
the charge made by the plaintiff, that the bail had designedly 
made the misnomer with a view of eluding the responsibility. 

Clayton, contra. If no fraud was practised, the bail intended 
to be bail in this cause; and then it is only a clerical mistake, 
which the Court will rectify. There is no dispute about the 
identity of the parties meant, nor any action pending in the 
Court at the suit of any person named Christian Nicholas Venn^ 
and the mistake, if any, originated with the defendant, but if it 
were a trick of the defendant, then the reason is the stronger 
that he ought net to be permitted to profit by it. 

Lawrence, J. It amounts to this : the bail say they ac- 
knowledge themselves to be indebted to Christian, not to Daniels 
these are therefore not bail in this cause : the defendants have 
never recognized in this action. 

The Court discharged the rule, and upon the issue of mJ tiel [ 264 ] 
record, gave judgment for. the defendants. 



Harris r. Packwood and Anpther, 



Abv.94. 



npmS was an action brought against the defendants, who if a carrier 

were common carriers, to recover the value of forty-six fhl^lThTwufnot 

pounds of silk, delivered to tliem in London, to be carried from be accounubic 

thence by their waggon to Coventry^ and never received there by thevaiueofso^ 

the consignees. Upon the trial at Guildhall, at the sittings after Jl^Jf^nJirrt^ 

the last Trinity term, before Iiowrence, 3 , it was proved that paW, o^er aod 

the goods were delivered and booked at the warehouse in Lon^ charged for 

dan, from whence the waatfon set out, and that they were seen <»rnage, ac- 

j, ^" 111 cording to their 

safe at Market-Street, in the road to Coventry, but that they value, a penoa 

never arrived at Coventry. That their value was 126/. ; that the ^J^^^tu* 

. : - * value of 802., 
aod doM mt pay th^ inttiirance, cannot recover any p^rt of the value of the goods, if lost. 

Although the price he atrrees to pav for the cnrria;;? of the sill:, i<, on account of its superior raliM, 
higher fhan the oriia>iry price charge*} f »r t le ( arria^e even of bulky articles. 

And aJthough thf earner du<^ not prove that the loss bappeuod by auy oi those accidents agaioil 
which the law makrts t\'un an insurer. 

The carrier is n4»i buund to pr^vi' that he us(^ reanonahle care* 

Semb, A carrier is entitled to iiiake h lii ?ii»r charge tor the superior risk attending the carriafe oC 
valuable goods, but the charge must be reasonable. 

waggon 
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]810« waggon by whioh they were carried, fonnerly was bnilt whh 
bowBy and whea the bows w^re dosed, it was very difficult to 
take a large parcel out of tbf loaded waggon, but that for some 
Packwood ttme past these bows had been taken off and discontinued, in 
ABiwiBr. Qji^ iQ make it more easy to load the waggon, and to enable it 
to receive a larger load, but that this alteration rendered it an 
easier matter to take out i^ parcel. The [waggon had also for- 
merly been guarded, but there had been no guard to attend it 
for the last two years. The waggon usually arrived at TbtD- 
cetter at two o^clock in the morning, and remained there until 
tn^ve at noon, in a yard, under the wall. It was the wag- 
goner^s practice on his arrival there, to call up the innkeeper, 
[ 265 ] and to go to bed himsdf. The defendant rdied upon his having 
published an advertisement in November 1808, which he had sent 
round to all the silk-traders who then used his waggon, and, 
amongst others, to the plaintiff, announcing that he would not 
be accountable for any package whatsoever above the value of> 
202., unless entered, and an insurance paid, over and above the , 
price charged for carriage, according to their valuer m4 that no 
such insurance had been paid in this case; the plaintiff knswered 
this by proving a former advertisement circulated by the de- 
fendant, containing special terms for the carriage of silk, xdz* 
9s. 4id. per cwt., while for ordinary bulky articles he charged 6s. 
only, and he contended that the higher price of 95. 4i2. per co/., 
included the premium of insurance. It was admitted, that if the 
goods had been delivered, the plaintiff would have paid for them 
at the rate of 95. 4d. per ami. Some other persons paid a half- 
penny per lb. of silk, besides the price of carrj^ii^ for in- 
suranoet 

Shepherd^ Seijt for the defendant, contended that the daim 
for insurance meant the same thing, as if the defendants bad 
aaid, if goods are of a certain value, we must receive a lml%enny 
more in every pound of their value for carrying them ; and as 
the plaintiff had not engaged to pay that, he could not make the 
defendant in any wise responsible for the loss. 

LAWfiENCE, J. thought, that aa a specific sum was paid for 
the carriage, and something was to be paid over and above the 
carriage for insurance, the word insurance must be applied to 
those risks against which a carrier is bound by law to inture> 
qn& insurer, as fire, robbers, armed force and the like^ and that 
the sum required for insurance must be received as the price' of 
guarding against those ftcddnts; but that without the payment 

of 
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oT any such insurance, be ^fas still bound to guard against loss 1810. 

bjr exposure^ carelessness, driving into a river, or tlie like; 

etbenrise a carrier might receive the price of carrying the goods, 

mnd nevertheless be as careless as he pleased : in this case it did Packwood 

not appear that the parcel was not lost through mere negligence : "*^ Another. 

there was good reason why a carrier should be made acquainted 

^th the value of the goods committed to him, that he might 

take the greater precaution against fire, or take greater force 

to resist felons ; but here the defendant was satisfied with the 

price of the carriage, and undertook to carry for that price, but 

claimed something further for insurance : what does that mean ? 

■urely not for an insurance against his own default of duty ! It 

was incumbent therefore on the defendant to shew that he took 

reasonable care of them, not on the plaintiff to prove a negative, 

and that the defendant took no care of them. The jury, under 

liis direction, found a verdict for the plaintiff, for 126/. damages, 

with liberty reserved to the defendants to move for a new trial or 

nonsuit as they might be advised. 

Skepkerdj SeijL having accordingly in the present term ob- 
tained a rule nisi to enter a nonsuit, 

JBesi and Vtmghan^ Seijts. on this day shewed cause ; when 
Xjomrence^ J., upon reporting the evidence, said, that at the 
time of the trial he had not read the case of Nichokon v. JVil' 
iaHf 5 Eastf 507. In that case there was no distinction in the 
advertisement between the price of carriage, and the price of in- 
auranoe, but the distinction was taken in argument, and relied 
on ; the Court, however, held the defendant not liable. Best 
contended that this difference in the two advertisements mate- 
rially distinguished the present case from that of Nicholson v. 
Wition I here the contract is, that a certain price shall be paid [ 267 3 
Ibr carriage, and an insurance over and above that: therefore, 
i n na mneh as the contract is to be taken most strongly against 
the party who words it, the price of carriage is the compensation 
for the labour and diligence to be bestowed, and the price of in- 
anranoe is the price for covering those risks which are purely ac- 
cidental. \^Ltawrence^ J. In Nicholson v. Willaji it was very 
doabtfid whether the goods had gone by any carriage.] By the 
natutes 3 4- 4 fF. 4-. Jf. c. 12^ and 21 G. 2. c. C8., the price of 
Carriage is to be fixed by the magistrates at their quarter-scs- 
ajoni, and the latter statute inflicts a penalty of 5/. upon carriers 
^ho bring goods to. London, for taking a higher price than is 
allojred by the sessions of the county from which they set out ; 
Vol. IIL O and 
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1810. and this statute is not, as it has been supposed) repealed by any 

subsequent act ; but if these statutes be now in force, it is ini- 

^^^^ possible that a carrier can refuse to carrj' goods for the price 
Packwood vhich the sessions fix. [Heath, J. It does not appear that any 
order of sessions has been made in the present case.] The case 
, of Oppenheim v. Bttssellf S Bos, 4* P^l* 42., contradicts the po- 

sition, that though a carrier cannot get rid of his whole respan* 
sibility, he may vary it in any shape that he pieattes. All ibur 
of the Judges there held, that a carrier could not cfeate a lien 
upon the goods delivered to him for his general balance, because 
he was bound by the law of the country to receive and carry 
goods for a reasonable reward. ILawrence, X That was a lien 
as against the owner of the goods to whom they were consigned: 
the Court did not say that the carrier could not have a general 
lien against the party sending the goods, if he were also the 
owner.] But as the law binds the carrier equally to insure, as 
to carry, if he cannot prescribe the terms on which he will carry^ 
80 neither can he prescribe the terms on which he will insure : or^ 
if he may, yet it is not competent to him to require payment for* 
[ 268 ] an insurance against his own negligence, by which, so far as ap* 
peared, this loss was occasioned. Nay more, it was the e£&ct' 
of his own cupidity, for the waggon formerly was advertised as 
going with a Ught and a guard, and inasmuch as the defendant 
had never publicly countermanded that advertisement, the plain- 
tiff had a ri^ht to suppose that it was still lighted and guarded : 
be was also bound to have a waggon secure from thcft^ to which 
he has rendered it more liable by taking off the bows; yetf' 
without giving uiy notice of the alteration, he continued to re-' 
ceive the same rate of carriage as he did when the bows were' 
there and the waggon guarded, which is a gross fraud. The 
. non-payment of the price of insurance cannot exonerate the car- 
rier from the duty of ordinary diligence and care; if he wi^es 
to avail himself of his renunciation of the character of insurer, * 
he must shew that the loss happened by an insurable accident, 
and not by that degree of negligence, against which every man 
who undertakes to do any thing for hire, is bound to guard. 
The case of Tiley v. Morrice, Carth. 485., and all the old cases, 
are cases where a deceit is put upon the carrier as to the value 
of the goods, and he is relieved against it. Lane v. Cotton^ 
Salk. 18. Lord HoU^ C. J. says << it is a hard thing to charge 
a carrier ; but if he should not be charged, he might keep a 
correspondence with thieves, and cheat the owner of his goodi^ 

and 
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and he should never be able to prove it." This is not only sound 1810. 

law, bat excellent sense, as well as great authority. Lyon v. 

mtUsi S Easi^ 430. llie carrier had given notice ^'that he ^, 



B«t be liable for any damage which should happen to a ^^^^^^^ 
cargo, unless it were occasioned by the want of ordinary care in 
the ma^er or crew of the vessel, and in such case, he would pay 
10/. per c€ni. upon the loss, provided it did not exceed the value 
of the vessel and freight : and that persons desirous of having 
their goods carried free of any risk, might have the same so car- [ 26d ] 
ried by entering into an agreement for the payment of extra 
freight, propfortionable to the accepted responsibility." Yet, 
where a loss happened by the vessel not being seaworthy, the 
owner was very properly held liable to the whole extent of the 
Ums,- though it was not one of the events in which he consented 
to be in any case nor to any amount liable. Ellis y. Turner^ 
STerm Rep. 532. The defendant endeavoured to avail himself 
of a similar notice, but the master of the vessel having carried 
the goods beyond the place where they were to be delivered, and 
at which she touched and delivered a part, and the ship being 
lost on the ulterior voyage, it was held that the owner was liable 
beyond the 10/. per cent, for the full amount of the loss. It 
would be carrying the matter much further than the cases have 
hitherto gone, to say that because a person does not insure, there- 
fore he shall have no remedy for a loss which is not occasioned 
by insurable perils. The contract in this case is not very ex- 
frficit, but it is to be expounded with at least as much liberality 
towards the public as towsirds the carrier. If then it had been^ 
ezpreisly worded that the defendant would not be liable for any 
Jpss incurred by the tiegligence of himself or his servants, un-' 
less an insurance over and above the charge for carriage were' 
paid, would not the Court reject those words, and say that he' 
ihould not require a premium for-insurance against losses which' 
might h^pen for the want of that care which is paid for in the 
price of carriage ? 

. Shepherd^ contrd. The cases of Lyon v. Mellsj and Ellis v. 
Turner are not applicable ; the first was decided on the ground' 
of gross negligence iii the carrier, who had accepted the goods' 
Itp carry, not upon the ground that he might not limit his re- ' 
sponsibility. In the second case the goods were not lost in the 
(Course of the carriage which the defendant had imdertaken, but^ C ^'^^ 3 
he had gone beyond the point where they were to be detmred* 
If the law^ that carrieri xhay limit tlieir responsibility, be wrong, 

O 2 the 
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1810. the legislature alone can alter it; bnt It probably is the wisest 
policy to U>aye things to find their own level ; if the law fixed 
the 8ame pi ice for goods of the highest, as of the least value, 
Packwood no one would be a. carrier. To shew that the law bad long 
• -AJ^*""* been so ei^tablisbed, he cited Kenrick v. Eggleston^ Meyn, 93^. 
Tilei/ V, Morrice. Gibbon y, Payntm^ 4 Bwrr. 2^98. Clay v. 
Wiilan^ 1 fir Bl. 29B. Izet v. Mountaifiy 4 Ea$U 371. A 
warehouse-keeper ma; be answerable for a loss by fire, if the 
loss happens by. his especial gross negligence: but in general, 
9k warehouse-man is not answerable for that species of loss. Sq» 
1^ carrier, like any othier person, may be liable for gross negli- 
gence, b.ut jf he makes an e^pecjal acceptance of tbe goods h^ 
if not liable vnless. the plaintiff diews tliat he is guilty o( this 
gross negligence. It. would be impossible for the defendant, 
ever tp proy^ the nq{8tive, that he was no( guilty of gross q^ 
Ijgence. Hofhpfelf y. DaviSf J$.S. sittings after the last JSoii^fr 
term bef^r^. /^^f .^^i ib^ .carrier ^ve notice that he would 
not be answerable <*^ unless tbe i^kmIs were entered, and pro*- 
perly pai41br.'*. Noticing WiBS paid but the booking, and it was 
held that (fa^ p)aintj|f could not recover* So^ in this case, Ine 
carrier reqi|ire|>.t|^ goodftP hv ** entered according to their 
valuer'' which is not done^ so that even if all that relates to tha 
jusorance be laid out of |be QMertion^ still the plaintiff cannot 
r^over. [Law^f^* J« >Ia» the words arei <*will not be an* 
sj^eraUe unless lentered^^ he does not say ^ entered according to 
the valHe,"^ but that the insurance sball be according to tb^ 
Talue.] Clatf y. WUlan is in pointy where the words weae tbai(^ 
he woMld not be anwerable for. goods above five pounds valuer 
unless entered as sucb^ i|iid a. pepny insurance paid for eachi^ 
[ 271 ] pound value. If tiie carrier were to say he would not be ao» 
countable for any of h}s acts commissive or omissive, although^ 
they amount to gross niegl^enc^, that wpuld be an exception of 
the very thing, and the Court would not permit si|ch a contrsQtf 

but that is not this case. 

, •. 

Mansfifxd, C. J. These cases, so decided, seem to have 
decided the present. However we may wish the law to. be^ 
we cannot make it different than as we find it. In looking into 
the books, we find the special acceptance much older than I: 
had supposed it to be. And it leads to great frauds, lor on ac^ 
count of the number of persons always attending about these 
open waggon yards and offioes, every person standing around is- 
apprized that this or that. parcel contains watches or jewels to 

2' the 
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the amount of many hundfed pou-^ds; this is a great incon- 1810. 

venience, but however inconTcnicut it is, it ^eems that fri)m the 

days o( Aleyn down to this hour, the cases have again and again ^^^'^ 

decided that tlie liability of a carrier may be so restrained ; Packwood 
then the question is, whether thii loss is within the contract that Aiwther. 
has been made, and it seeuis, according to one or two of the 
cases, that it ib not ; for the losses have been of a very 8u^'pi- 
cious nature ; in one case, the parcel seems to have been lost, 
before it left the yard; but however, as there was no proof 
hbfe of express negligence, it seisms that there must be a rule 
abtiblate for a nonsuit, tt would, however, be uselcbs to pass 
ainy such statutes to fitnit thepfrice of carriage, if a catrier be 
it liberty to chargi.' what he pleases : the price must b^ rea- 
icfnabl^. . ' 

'Heath, X wa< of the sattie opinio^, tn soih^ waggons 
lli^e are particular safe ptac^' tn the Very center, to deposit 
lewek and articles of superior value, when tihey aire known to' 
be such. , . ^ 

Lawbence, J*. I was not'aiVare of tne* cases wllich have^ [ 272 ] 
been made use of, for the word "insurance.** It is a very* 
fiolish word, and if the defendants had said^ we wijt tiot in any^ 
case be liable for tbegooids,' unless a, certain 'suixi is paid, ac- 
Gordmg to the value, it would ^ave been clear )ind intelligible; 
and there is nothing unreasbna&Ie in a carrier requiring a 
g^reater sum, when l^e. parries j^bo^ lor he is 

to be paid not only for his lalxiiir in carrying, but for the risk 
which he runs, which is greater Jn ji^portion to the value of 
Uie goods. I would not, however, Jbaye it understood that car* 
riers are at liberty by law to charge whatever they pica vc: a 
carrier is liable by law to carry every thing which ib'b'rou^iit to 
bim, for a reasonable sum to'be paid for the banie carriage; and 
not to extort what he will. 

Chambre, J. I am of the same opinion. The defendants 
say they will not be insurers, we will not enter into that situation 
il ally unless we are paid according to the value. Therefore 
ftere must be a nonisuit. 

Rule absolute. 
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1810. 

Abp. 26. MULLER V. GeHNON. 

fcn^nt has^' Jp^S.EBE^ Seijt. had on a former day in this term obtained a 
undertaken to rule' nis* that the plaintiff, who was a foreigner, and the cap- ' 

noS^ of trial, tain and owner of a ship trading from this country to the BdUic^ 
^!i^*""i°^ ^^' a^<J back, should give security for the costs of the action, 
residentabroad, BesU Serjt. now shewed cause upon two grounds. First, on 
[ 278 ] an aflSdavit that the plaintiff had frequently traded hither, and 
for^cortT^""*^ t^at it was believed he would return, and that according to the 
case of Nelson y. Ogle, Ante^ 2. 253. the Court will not compel 
a foreign mariner trading to this country, to give security for 
costs; secondly, that the plaintiff, having commenced this action 
for 613/. freight due to him, sailed with his vessel in September 
last, after which time^ the defendant, on the 13th of Naoember^ 
obtained a Judge's order for time to plead, on the usual terms 
of pleading issuably, and taking short notice of trial : he had 
si^ce pleaded, and the plaintiff had now actually given notice of 
trial, after all was too late to ask for security for costs. 

JPeckmell^ Seijt. (for whom Frei^e had obtained the role,) eo* 
deavoured to support it, on the ground that when the plaintiff 
cojfnmenced the action, he was in this country, and the defendant 
was therefore not then entitled to ask for security for costs, and^ 
that as the plaintiff was owner of a vessel in which he had sailed, 
there was not the same probability of his return as in the case of 
foreign mariners serving in the ships of British owners, which 
were domiciled here; and that this motion was made before plea 
pleaded. 

Mansfield, C. J. In 2 H. Bl. 593. " Michel v. Pareskij this 
Court decided, that after the defendant had undertaken to accept 
short notice of trial, they would not compel a foreigner resident 
abroad to give security for costs. This defendant has so under* 
taken, consequently, 

The rule must be discharged (a), 

(il) St51Lv.Lact(i). . -i 

Marshall^ Seijt., a few terms since, moved to make.a rale absolote tO ttny, 
[ 274 ] proceediDgs until security should be given for costs, the plaintiff being an 
jfmeriean, resident in Philadelphia. 

Shepherd^ Serjt. shewed for cause, that notice- of trial was given for the 
dttingi after Easter term. 
. The Court said the defendant came too late, and 

Discharged the Rule, 
(i) Ex rdathm'MrL Belnus* 

Hill 
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1810. 

Hill v. Perrott. Aw. p. 

TyBSTj Seijt. moved to set aside the verdict which had been Indeiataha 

found in this cause for the plaintifl^ at the sittings after the for goods, whicb; 
last Trinity term before Mansfield, C. J. in London, and to enteir {J^^tv frill? 
a nonsuit. The action was for goods sold : there were special procured Uie 
counts upon a contract of the defendant to pay for goods to be to^an^nsSfSL 
delivered at his request to Jean Meers Dacosta ; but the evi- »n^ '^*»'«'> *fc« 

,■,.*• /•Ill 1*1 defendant ntd 

dence being of a contract to pay for goods to be delivered to gotten into hit 
Imac Mendez Dacosta, those counts failed the plaintiff. The ^7^^"^*^ 
evidence was, that goods to a considerable amount were looked set up the inle, 
oiit to be delivered to Dacosta, for which the defendant under- ownSuidhad 
took to accept a bill at six months, to be indorsed by Dacosta. P^ocnred it, 

• . • . "^ and the mem 

The goods were delivered to Dacosta,^ and afterwards were posseanon, un- 
foimd in the defendant's possession : the whole was a swindling ^^^^l^J^^ 
transaction, in which Dacosta was a mere instrument. Dacosta «t/ to pay. 
was insolvent, and the defendant having become a guarantee for 
him, assisted him to buy these goods, which were, the moment 
after, made over to himself for his own indemnity. The only 
count that would serve the plaintiff, was indebitatus assumpsit for 
goods sold, upon which he obtained & verdict. 

Best, Seijt. on this day moved* to set aside the verdict and [ 275 ] 
enter a nonsuit. Whatever di&culty he might have in defend*- 
ing his client at another bar, there was no contract of sale, he 
said, between him and the plaintiff. 

The Court held, that the law would imply a contract to pay 
fer the goods, from the ctrcumstance of' their having been the 
plaintiff's property, and having come to the defendant's posses- 
sion, if unaccounted for; and he could not be permitted to 
account for the possession by setting up the sale to Dacosta^ 
which he had himself procured by the most ne&rious fraud, be- 
.cause no man must take advantage of his own fraud ; therefore 
indebitatus assumpsit lay for the goodi^ and the verdict could be 
lupported} and they 

Refused the Rule. 
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1810. 

2Soo. 22. DoMViLLE^ Demandant; Kinderlet, Tenant; Collieb, 

Vouchee* 

If a warrant of T ENSj Sent, moved that a recovery might pass, altbouirh the 

attorney fbr -Li i j . r ^l "1 if . i.- L 

luflb^ing a re- acknowledgement of the warrant of attorney, which was 

JJI^I^y^^J*^^ taken in the East Indies^ was not taken before a notary public 
apartoTtbe tie moved this upon an affidavit, that the necessary deeds and a 
£^teotfromthe ^^^ ^^ dedimus potestotem^ directed to certain officers in the 
Twidence of i^iQe regiment in which the vouchee served, were sent out to 
[ 276 ] CalaittOj but that at the time of their reaching the vpuchee, he 
"^biT^B iiiA ^^ stationed at LuckfunOf in the dominions of the Nabob of 
magiatratt. an Oude, where he executed the deeds, and acknowledged the war- 
CSnowieSL-^* rant of attorney, and an affidavit of the acknowledgment was 
obent. made made by Paris BrculshaWf Esquire, one of the commissioner^ 
coiTJui or agent before J. BoiUie^ Esquire^ the British consul or agent of the 
there, wUl suf- East India Company, resident at the Court of Lucknao), who 
was neither a notary public, nor a magistrate ; the affidavit waa 
not swoni before a public notary ; and the vouchee stated, in a 
letter sent back to England with the deeds, that there was no 
notary public within eight hundred miles of the place. Upon 
inquiry at the India House^ the truth of this statement was con- 
firmed by the Company's secretary and chairman. 

The Court directed that the recovery should pass, upon first 
obtaining an affidavit fi'om the secretary or chairman of the East 
India Company, that there was neither any magistrate appointed 
by the Company^ nor public notary resident at Lucknawy and pro- 
vided, tliat it should be made to appear that the acknowledgment 
oif the warrant of attorney was taken before two commissioners, 
which was pot distinctly stated upon thje present affidavit* 



I ^''^ 1 AuBEUT V. Walsh, 

JVot. 26. • . * ' 

Money de- HpHK w^ an action for money had and received, brought to 
Illegal w«-*° recover back the pren^Jums which the plaintiff had paid ib 

^elttti^m^^la^ the defendant upon an instrument or policy, dateti the 15th day 

lecovercd back oi September 180^^ by which| in consideration of forty guineas 

pwod*^iiSie'* ^"f *^^'-» *"^ according to that rate for every greater or less suni 

te eiap«d. oo received of B. Jubertf jun., the defendant promised to pay the 

oT^hihb'^ plaintiff the sum of money which he had thereunto subscribed^ 

tl^^Tl^lL^ without any abatement whatever, in case a cessation of hostilities . 

petwef^ 
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between Great Britain and France did not take place, followed 1810. 
iip by a peace previous to the re-commencement of hostilities, or 
preliminaries of peace were not signed, on or before the 1st day 
of tJidy ISiO. This was subscribed, one thousand pounds, B. Walsh. 
Wahh: premium received, 15th September 1808. The defen* 
dant accompanied the general issue with a notice of set-off, 
t^pon the trial <;f this cause at Guildhall, at the sittings after 
Easier term 1810, before Mansfield^ C. J., it appeared that the 
defendant had received the premium, and signed the policy, 
that on the 3 1st of October 1808, a commission of bankruptcy 
Li^ued ag:iinst the defendant, under which he was duly found 
and decliired a bankrupt, that soon afterwards, and before the 
ist day of Jtdy 1810, the several other . persons who had paid 
premiums upon similar policies, claimed to prove before the 
commissioners, the amount of the premiums paid, as a debt 
clue from the bankrupt's estate; but that the commissioners 
jrefom^ to permit the proofi. Upon which the plaintiff thought 
it useless to prefer his claim, and no direct demand was made 
]br the re-payment of the preiniums before this action, the 
declaration in which was entitled of Easter term 1810* Thje [ 273 ] 
defendant contended that the plaintiff could not succeed, because 
if the wager were illegal, the parties were in pari delicto^ and 
the law would not interfere to help either. For the plaintii^ 
it was answered, that it was competent £br him at any tiqae 
^fore the event was decided on which the wager w^ to depen^^ 
to abandon the contract^ as had here been done, and in that 
case^ to recover back the premium paid: Mansfield^ C. J. re- 
served the point, subject to which the jury found a verdict for 
the plaintiff 

Besi^ Serjt., in this term, had obtained a rule n^si for setting 
aside the verdict, and entering a nonsuit* 

Shepherd and Marshall^ Serjts. on a subsequent day shewe^ 
cause. Although this ccmtract is not drawn up intber^uUr 
form of a policy, it is a contract of wager on a sujbjj^t pn whid^ 
it was not legal to lay a wager, bemg prohibited by the statutf 
14 dec. 8. c. 48. 5. ^. in which the words, << or any other, event 
whatsoever,'^ go fiur beyond mere life policies, as was held in, Ui$ 
^we of Roebuck v. Hamertorij Camp. 737. upon a wager on the 
aex of the Chevalier UEon. And ^e i^m paid having been de- 
ipapdpd back before the time had dajp«ed ■ which was to deter- 
muie the poUcy, the plaintiff may recover it All the cases 

4fc|^, ^f^ ^j)^Jf^yf!^^^\l^^^ risk has been ruiv 

and 
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18 10. and some even go so Tar as to say that it may be recovered after 

' the event has been decided; though the greater number hofd, 

^™^ that after the risk has been run, the premium cannot be re*- 

Walsh, covered back. Such are Ltmry v. Bourdieuy 2 Dotig. ' 470/, 
,ti4iere Bttller^ J* says, " there is a sound distinction between 
contrlu^ts executed and executory, and if an action is brouglit 
with a view to rescind a contract, you' must do it while the con- 
tract continues executory, and then it can only be done on the 

[ 279 ] terms of restoring the other party to his original situation.'^ 
JVilles, J. there thought the plaintiff entitled to recover back the 
premium, although the event had happened. [Mansfield^ C. S. 
No loss had happened in that case.} The party had waited t6 
see whether a loss would happen or not, before he rescinded the 
contract, which was the reason of the judgment. Andree ▼• 
Ptetcker, 2 T. R. lei. S T,R: 266. It was held that the pre- 
mium paid for a re-assurance could not, after the Capture had 
happened, be recovered back. Fandyck v. Hewitt 1 Easi 9S* 
The premium paid upon a policy designed to cover a trading 
with an enemy's country, cannot be recovered back. Hinosek 
V. -Hancoekf 8 Term Rep. 575. Where money, depositeid witR 
a stakeholder upon an illegal bet, had been paid over by the 
stakeholder to the winner with theconscmt of the loser, and the 
loser brought an action to recover it back, the Court held that 
pdiar est conditio possidentis. ' But in the case of Cotton r*. 
ntarlandy 5 T. R. 405., it was held, that although the risk was 
determined, yet money deposited on a bet, and still remaining 
in the hands of the stakeholder, might be recovered back from 
him by the loser.' Lacaussade v. White j 7 T. R. 555. The 
defendant received 100/. to pay 300/. if articles of peace were 
not settled between England and France before the ilth of 
September 1797. The plaintiff after that day sued on thft. 
agreement for die 800/., which it was held he could not recovery 
because the wager was illegal ; but it was held that he mighl 
recover back his premium, 'the Court "saying, that it .was more 
consonant to the principles of sound policy and justice, that 
wherever money has been paid upon an illegal consideration, ife 
may be recovered back again by the party who has thus lAi- 
properly paid it, than,' by denying the remedy, to give effect to 
the illegal contract; "ZChambref J. That doctrine has been' 
several times adopted in &vour of oppressed persons, but that is 

•f MO 1 ^® ^"^^'^ction.] Tappenden v. Randall^ 2 Bos, 4" PuU!'Wf* 

^ ''A bankrupt bad paid two iumdred goineis to the defebdiant t& 

3 receive 
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receive an hundred annually until the amount of the hop duties I&IO. 
should reach 100,000/., and it was held that his assignees might 
recover back the premium paid, . although the wager was illegal ; 
md Heathj J. there adopted as sound the distinction taken by Walsh. 
BuUer, J. between contracts executory and executed, if taken 
with those modifications which he necessarily would have applied 
to it. Where nothing occurred of a nature too grossly im- 
moral for the Court to enter into any discussion of it, he thought, 
there ought to be a locus jkenitentics : and that a party should 
not be compelled against his will to adhere to the contract In 
the present case it is unnecessary to consider how the rights of 
the parties would have stood if the 1st of Jtdy had arrived 
before the plaintiff had rescinded the contract, nor whether in 
that- event the doctrine of Lacaussade v. WhiUj or that of 
hcnarjf v. Bourdieu should have prevailed: suffice it to say, that 
the result of all the decisions is, that where a party has paid 
money upon a wager or policy that cannot be sustained by law, 
there he may rescind that contract before the event has happen- 
ed on which the decision of the wager . depends, and no case 
contradicts this position. There is no par delictum in this case, 
for there is no moral turpitude in the contract, a distinction that 
has been often established. 

Z^ens and Beslf Serjts. contrd. In Lomry v. Bourdieu only 
JBi^r^J.^ of all the Ck>urt, takes the distinction between con« 
tracts executoiy and executed, and he does' not mamjy rely on it^ 
but only adds it to his other reasons. The distinction however is 
fallacious as applied in the present case, for if a contract be 
iiiegalf it is void ; it is then no contract; it cannot be said to be 
esdier executed or ex^utory. . The distinction is solid as ap- 
plied to legal contracts, but here it makes no difference in sub- 
atance or in law at what time the plaintiff brings his action: it is [ 281 ] 
not in-his option to keep alive or to rescind a contract, where the 
ItiW. declares that no contract subsists. iMansfieldf C. J« In 
CTigfpenden v. Randall^ the Court considered the distinction be- 
twieen contracts executed and executory as established; the 
Jndges all make that distmctiou ; it is not called in aid, it^s the 
{ground of their judgment; although Lord Alvanleyj C. J. dis«i 
tinguished also between contracts immoral and merely ill^^ak] 
That last distinction may also well be questioned as af^licable 
to that case ; for no contract is innocent, which is productive of 
inconvenience to the state : but the ground of that case was^ 
that up tq t)ie tUM of hriDging the wcKixm^ n9 disolpsure bad 
' ^ ' • . been • 
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ISIQ. bc^ made of the amount ci thd hd^ ddtilfl, ainl iKat- tBf clif- 
— • — closure only wag inconvetiient and thf^reib^itt^ga!^ but U the' 

^"^* dro of Fiirster r. Thadcery^ B. B. 2>ftt. f ! O. 5.i afterwalA in 

Wais^ the Exchequer, 1 T. R. 57. n. (tlie first ei»e ihkt wat de^- 
miiled on wagers on the continuanee of peace or war,) the 
Court determined, that from the rtatuf^ of the subject ttte (Kihg 
was illegal. [Heathy 3. It certaintj^ was an ingrtkiieiit in tbk^ 
judgment, that such contracts influence mM's minds in a inariber 
that maj be prgudictal to the interests of the Goiiotry, and 
therefore are roid at common law,]' The plaintiff ma/el^ 
indeed^ whether he will awnit tSia -event, la see if the cither 
party will voluntarily pay htm, ^M tJMt is hot'^ll^ eiohsidef^ 
tion. 7:*he plainti£Ps only itibiii^ for pepetiitkm^ii! thi» (Mc^ 
Iras not the illegality of th& contract, butlhe b^ifltihaptey of'flie 
paymaster, whose lUsifjineea^OQld not ^ntpioy his edjiiets in^y^ 
iagr-ilkgal wagers* The piikrties meant'tb contract on hiondtrt'; 
the plaimiff tbepefere stiH^vhUs all the security he eVer.'cotitetai-' 
pkted^ the honour of th^rr btaki^upt, and to that he mii^ atO! 
look for. the coasplction of bit coiltraet. if he has judged' uJi*' 

[ 289^ 3 wisely^, he.nmst abide by hi»xh^ce< The actidn of LMsnltMe 
T^.H'Atfefwaabrought,^ not to tesciod^ but to enferoie» th^ lMr^^$ 
and it seems to have been Lord J&iij^s own suj^estloh'-rt^ 
the pUintiffihould.viwcaver i>aek the- hmidred potfii« 'prdnkmi 
a# mqney^ had and ricehredl Tiiat 4»Me certaiiil^ hk» Adf Mefel 
acted on since; and inVakdyiky. Hewity 1> Bldkcf-f^ jiatitf 
cbservea thatthegroundtof tbat^ det^rminiilkinf flafil-lkMi tintt 
«dry.lDudl-cama8sadtir!^lh^)eiM^f^^£|^^ 
laiw nuiBt'be' a^ mte^ to every 4nan ; * Had thoagh itiiair tsMA* BBldl 
for. the firoteetion df the wi^ thUt er<Hi ^ere tl^re^U jjMr|^ 
Upturn^: the best potk^y^ia Hot t6-alldir thestronj^ to te^'^' 
liiohey theyhitva^gotteiiy ft^ h^'lheparties meet- oft >q^ 
tcrais^ and meant to proceed- ivithout atiy refi^rtmce^to itMrttir 
at! afl;. Wbal neeessit^ is'th^ethirt the law shoMd i^l^^^ 
g W tf iq i|) Br ^ baek io' yon the moniey which -yon votddttrily 
and wMii your eyea open hiive parted with ? TErecircuitnattifis 
ofrnmbey liaaing b^n paid over to awinneri' -oratiH t^m^ 
Withe hands oflastdce^G^def,' maketo nodfft]i^ce:-%M^ 
(Murty is to boao ikr^aid^ fbiit heis to be put into the same lo^ 
ditkm fif^f ha htod^ Mt ^id the^ money, it ^ upcAl the groiM 
^at the money Isat^pittaed'Mt t»f the' plaihfiff'g pockiet into the 
bands of one who' haa w legal iright or conscientious dematid to 
hMiU Bttttb#ol^iionJf»tiMitwliar9Stransacti<^ 
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» this is, no paity to it can come into a court of law and claim 1810. 
a^. benefit; now to receive bock the money is a benefit. It is a 
proper punishment on the f>laintiff if he has foolishly and im- 
properly parted with his money, that be cannot again recover it* WALsib 

Cur, ado. vuU. 

MiANSFiELD} C. J. on this day delivered the opinion of the 
Conrt. This is an action on a wager brought to recover back 
the preminms paid, and it is resisted on the ground that it is an £ 283 ] 
illegal wager, and that before the period at which the wager was 
to be determined, the plaintiff claimed the money which he had 
advanced to be repaid* There have been many cases cited, to 
prove that in the case of payment of money on illegal trans* 
actionSf potior est conditio possidentis; but the distinction is 
taken here, that the demand of the money back, beforo the day* 
was. a rescinding of tlie illegal contract. There is, however^ 
some doubt on the soundneu of that distinction^ unleM acoom* 
panied with some qualification, for it does not clearly appcat 
what is the period before which the contract may be rescinded, 
because a man may wait till the event of the wager can be very' 
dearly known and foreseen, and may he then rescind the ton*^ 
tracts and save bis money? However in Lamry v. Bourdieup 
ButieTf J. took the distinction between, a case where the event* 
hjtfl happened) and where a man had taken his chance of 
itinnibg, and the case where. he had not; and that distinctioa^ 
was expressly adopted by the Judges of this Court in RandaU v. . 
Tt^penden^ which was most clearly decided on that ground; 
and jBubject to the observation above made, I think there is good 
sense in that distinction; and why should not a man say, you 
and I have agreed so and so, but the agreement is good for- 
nestling; I cannot bind you, and you cannot bind me, and 
therefore I desire^ before the event happens, that you will pay 
me badt my money; this is, in fact, a relieving against the - 
eflfecU which an illegal contract, persevered in, would produce* 
We tibiefefore are of opinion that this distinction must be sup-^ 
ported. Bui there is a very strange case in Mr. LqfC% Reports, 
Walker v. C^pman ; Lord Mansfield however there seeuw to 
have adopted die same doctrine; and it appears by his expres- 
sions as if the person came into Court, not to have the money 
bipk i)gain after the event decided, but to r^'scind the illegal 
CDfitract. I must take notice of one case, a very strong one, [ C84 ] 
reported in 7 T. A, Lacatissade v. Wkite^ where the Court said^ 
it was more consonant to policy, tluU money paid on an ille^ ; 

^ coiiiract 
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1810. 

ASBBBT 

WAL5H. 



migbt'be recovered back, than tfaat it shpuld be 
retained. That was a strcmg case certainly in &voar of tlie^ 
prenent defendant; bat this doctrine is directly contrary to what 
Lord KenyoHj C. J. said afterwards in Howson v. Haneodt^ 
where he seems to have entirely forgotten Lacaussade v. JVJiite. 
Lord Kenyon there says, ^^ there is no case to be fouml where, 
when money has been actually paid by one of two parties to the 
other upon an illegal contract, both being participes criminis, an 
action has been maintained to recover it back again." Now this 
is directly contrary to Lacatissade v. White ; and he afterwards 
says, that Howson v. Hancock is very different from that case, 
which he says *' was the case of a stake recovered from a stake- 
holder, before it had been paid over." But here he certainly 
mistook Lacaussade v. WAite entirely, for there is no stakeholder 
in the case, nor any thing like it : and in 1 East^ 96., Vandyck 
▼• Hewitf it was said by Lord Kent/on^ that the rule had been 
settled in all times, that where both parties were in pari delicto^ 
potior est conditio possidentis. I mention these cases to shew 
that the authority of Lacaussade v. White is very much shak^, 
sflxd cannot be relied on, and that* we do not decide on the 
authority of that case. But here the plaintiff, before the time, 
of deciding the event, rescii^ds the contract, as he is at liberty 

to do* 

Rule discharged. 
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npmS was an action upon a policy of insurance,: dated in 



[ 285 ] 

Noo. 2G. 
A neutral ves- 

t^i3iJ°I[iIiSi -*• June 1808, upon a voyage at and from London to Biga^ 
•he M provided jurinc her stoy there, and from thence to the port or ports of 
to prove her discharge in Scotland, upon the ship PcnnsylvantOy Captaii 
"^AhhShthe George Thomas. This cause was first tried at Guildhalh befo: 
production of Mansjieldj C.J. at the sittings aher Hilary term 1810, wh« tjhes^ 
m^'^^uid, plaintiff gave evidence of an adjustment, which being a surprisess^^ 
^"''uiidl)*^**^ on the defendants, they were but imperfectly prepi^jsd to resist r 

one particular e ^ 

belligerent, have raidered her liable to condemnation under an ordinance of that i)Ower. 

If a neutral rewcl be insured on a voyage on which it is notoriously necessary to carry •>™^*^ 
papen, in order to elude one of the belligerenU, whether permission to carry them most be r 
in the policy ? qiiare. j a, • 

An American, bound from London to Biga, was taken by the Danest and condemned lor cntain 
tUntial reasons, and, amongst others, the want of a sea-passport and muster-rolls, she was provide 
with false clearances from Bergen, but they were not produced. Uer sea-pa<sport would have prov 
she had come from London, which, under the Berlin decree, would be a ground of oondeomatioB bj 
the fVeneh. Held that although it would subject her to this risk, she ought not to be witbout thoer 
(locumentt which woald prove her neutrality with respect to other belligereatst 

anc 
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«d although they gave such evidence, as they could, the case 1810* 
iras not &]ly before the jury, and a verdict passed for the plain- 
tM^ subject to a point reserved, whether the adjustment were 
conclusive against the defendant* * Lact* 

Marshall^ Serjt. in Easter term 1810, obtained a rule nisi 
for a new trial upon two grounds: 1st, that the adjustment was 
m surprise on the defendant; ^dly, that the effect of it was re- 
pelled by evidence on the part of the defendant, shewing, by a 
2)a92ii^ sentence of condemnation, that the ship, which had been 
representeil to the underwriters to be American^ was not fur- 
bished with all those documents which either by the law of 
nations or by treaty, Jhe ought to possess. The nature of an 
. wJjustment, he argued, was well stated by Lord EUmboroughf 
6. J. in the cases of Herbert v. Champion, 1 Campb. N. P, Cos. 
1S7., and Shepherd v. Chewter, ibid. 174?., who says, it is a [ 286 ] 
firomise to pay, which is not binding, unless founded on the 
consideration of previous liability. 

' Mansfield, C. J. It is clear to roe that there was a sur- 
prise. If the plaintiff means to rely upon an adjustment, be 
ought to give notice to the other party of his intention. As to 
the other pomt, it seems to be clear that an adjustment is not 
Unding if it in any d^ree proceeds on mistake. 
' Lawrence, J. It is always competent to the defendant. to 
Aew that the adjustment ought not to bind him, although it iw 
primi facie evidence of a case. There must be a new trial. 
Shepherd and Best, Serju. shewed cause against the rule. 
' Upon the second trial, at the sittings after Trinity term 
' 1810, iEtt GuHdhaU, before Mansfield, C. J., it appeared that the 
Vessel insured had come from Neo) York to London with a cargo 
of pitch, tar, and other naval stores; from hence she was 
chartered from London to Bigd, and back, and sailed on the 
Toyage under a British licence ; while she was lying about two 
- jniles from the castle o( Ehiieur, she was boarded by a pri- 
vateer, which CBxneii her into a Danish port; she was libelled 
in the Prize Court of Zealand as prize, and condemned; the 
atentence of the Court was as follows : ^^ In this present case 
against George Thomas, who, together with the ship PennsyU 
vania, whereof he was master, has been brought to this place 
on his voyage from London, it has been ascertained, that the 
ship PennstflxHinia is not provided with any sea-passport, where- 
df Captain T}uma% has alleged as the reason, that the passport 
granted him from bis home statioa at liem York^ was styled for [ 287 ] 

a fixed 
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1810. a fixed ▼oyage from New York to Madeira g in consegnence 

^. whereof the North American consul at London heA kept this 

^!^ passport, signifying, according to the nature of the passport, it 
Lact. was indifferent whether he had it or not : besides, he has ex- 
hibited in the court a certificate from the North American consul 
at London^ purporting that, amongst several papers, he has 
deposited his sea-passport with the said consul. Now, as the 
reason alleged of the want of a passport is insignificant, be- 
cause Captain Thomas ought not to have undertaken other or 
more voyages than such whereto he was authorized by his 
government, this want is also, (agreeably to the regulation for 
privateers, and the lawful adjudication of prizes of the 14th 
Sepi. 1807,-8,-9, letter r.,) a reason of condemnation, and the 
court has no convenient reason at all to deviate from this 
severity respecting the circumstances of the case in concrefo, 
bdng all against the captain. Thus, four men of his crew have 
unanimously declared, that two days previous to the seizure^ in 
order to persuade them at Elsineur to assert that they came 
from Bergen^ he had replied to their objections in this behalf 
that he was provided with clearings from Bergen^ aild that he 
had a journal, conceived in such a manner as to make it appear 
that he came from Bergen : the remaining people of his crew, 
not confessing to have heard any such thing, had nevertheless not 
found it seasonable to deny, that at the time mentioned by the 
said four witnesses, he hath had several of the people col- 
lected (a) in their proof; and the captain, who denies tp be or 
to have been provided with clearings from Bergen^ Sic Iia% 
notwithstanding, confessed that he hath ordered the people ta 
say that the ship came from Bergetk Likewise, it is 9soer^ 
tained, that when the captors came on board, he told them, 
[ 288 ] that he came from Bergen^ and that he did not change this de- 
claration previous to his appearing in the court A witidiesi^. 
yet of no unquestionable credibility, has constantly persevered 
in saying, that after the seizure, papers had been burnt Oft^ 
board ; besides, considerable wants exist amongst Captaia 
Thoma^B papers; as, for instance^ that his journal does not at 
all proceed from the time when he left ultimately his pretended 
home, but begins at a voyage from Guadaloupe g though he r^^ 
lates, that previous to that time he had sailed from New Yori 
to Madeira, and from thence to Guadaloupe, he^ is not pjrop 

(a) Scmt. Some enor of the translator. 

fided 
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vided with any muster-roll ; and the agreement in writing for 1810. 
€be wages, made between the master and the crew at Londouj 
is not attested by the North American consul of the said place, 
whereby it might appear that at leant it was with this officer's Laciu 
Imowledge that he undertook this voyage; further there has 
beoi found amongst his papers, a letter, having all the cha- . 
TBCtera of being fictitious, and fabricated for the purpose of 
making it probable that it is for account of the ship's pretended 
owner he is to sail for Riga^ in order there to purchase a return 
cargo. We are of the opinion that the aforementioned partly 
flecnive and pardy suspicious ^o/a, are sufficient for to decide 
file fkte of the ship Pennsylvania, and that it is needless to 
^tnnetttte the several other suspicious circumstances which 
nggtUvBte the same." Wherefore the sentence proceeded to 
condefifin the vessel as pri2e. From this sentence the t^^ptain 
ap{leAtiedt6 the High Couft of Admiralty at Coptnhdgeh, which 
eonfintaed the decree in the foUnwing terms : '^ It iS in cotifesso 
fhm' the' ship, pretended to be North American property, haffe 
no feea^^passpdrt, in which res;^t Captain Thomas hath asserted 
thtft his pi^ort waj styled for a voyage from New York to 
Motbritas lUid that the American consul at Ldndon had re- 
iained the same, it being of ho i^vail, as tdthe nature of the \ 
paMport, whether the deibhdaiit'had it ot not : ^hclice it follows^ '\ [ 289 ] 
thiil eveA if Captain Hionias has been in' possession of such a' 
pasit>ort, b^hath at least midertalten other voydg^s than those 
wh'^reto be Wa^ authorized by his govemtfient, oh which the' 
paaspiort so delivefed could not protect him: this circumstance '* 
mas^ m cdsu, be so mtich the more binding againk him, as 
'the ' other '^circumiBtances of the cause are likewise against him. 
Oof of his ship's crew, Ibur nien have witnessed that Captain 
Thdkua\i2A ordered theih to' say, that the ship came from Ber-- 
gerit besides, he declared himself thite he had f)apers along with 
Birii/ purporting that he was cleared oat from' the said place. 
'THiB circumstance is corroborated thereby, that Captain TTiomas 
' Kafl eonfe^ed to hJEive ordered them to say th'dt he came from 
^ JS^efij which also he declared to the Raptors' 'at their ar- 
rival at the ship, though he came from England: to th!^ must 
he added, that the ship's journal 6r log-book is not commenced 
^at her departure ' from .ZVbr/A America, arid that she has not 
been provided with any muster-roll, delivered or attested by ah 
American officer, on account whereof and of the regulation for 
prises, S. Q. A., the sentence oT the Prize Court, as to the 
' Vol.111. P ship's 
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1810. ship's condemoation, ought to be confirmed." The evidence of 

Thomas the master, who was gone out of this country, was 

Stebt. ^^^j f^^j^ ^j^^ Judge's notes of what he had sworn on the Ibr- 
L/iCY. mer trial. He deposed that the ship was an American^ that he 
had all regular documents on board, but that he believed they 
were all left in Denmark. That he had a sea-passport and a 
British licence, but that he produced neither to the Court at 
Elsifieur : he did not produce the passport, because it would 
biivc sliewn that he came from New York to England with nav^l 
stores. It was not usual for vessels to take a passport to go up 
the Baltic : he had told the masters of the privateers that be 
came from Bergen, but he did not produce clearances from 
[ 29Q ] Bergen : he had such on board. He had kept the charter-party 
and the sea-passport. The American consul, being examined, 
swore, that when the ship sailed from England he must have 
been satisfied the due papers were in his office. The first under- 
writer on the policy swore, that he did not know whether, at 
the time of the ship's sailing in June 1808 for Biga, it was ne- 
cessary for a ship to have simulated papers, but that at present 
it was quite necessary : several brokers and other witnesses 
proved, that since the Berlin decree, the date of which was 
November 21, 1806, a ship could not safely proceed to the JBtf/- 
iic without simulated papers ; that no policy would now be un- 
derwritten without liberty to carry simulated papers ; that some 
underwriters had refused to subscribe policies, bei^ause the stmil- 
lated papers were not well arranged ; that no ship could sail ta 
Russia without simulated papers, but that some policies on that 
voyage did, and others did not contain an expression of the li-^ 
berty to use them. The defendant, as before, contended upon 
this evidence, that the ship was not properly documented as aix 
American^ and was therefore not seaw^orthy. Another grouodl 
of defence which he toc4c, was, that she had carried «ip)idj|tecl. 
papers without periniision. ifynsfield, C. J. put a qiibaH(i<m tm 
the jury, whether a ship wuld now sail to the BaUic withoof 
simulated popefi, an^ |ltf; gave it as their opinion that, sinc^ 
the Berlin decree^ she ^^Id not. The jury again found a ver- 
dict for the plaintiff. . 

ilfars^d// in this term agiaia moved to set aside the verdict 
and entef a nonsuit, upon both the abovementioned grounds oJ 
defence. 

ShepJierd and Bestf Serjts. shewed cause. Every person wh€i 
iioderwrites is bound to know the usage and course of the trader 

null 
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find the mode of carrying it on, and if he * insures the voynj^, 1810. 

every thing which is necessary to the performance of the voyage 

is kwibl under that insurance, without the perrais^^ion beiug 9^^^^* 
expressed. Thus, in the case of Matthie v. Potts^ I Park. 6 ed. L\tY. 
29., the policy was on an adventure, contraband by the revenue C *^^^ 1 
Uiws of Spaifi, at and from Nassau to Campeachy^ aiid at and 
from Campeacktf to Nassau^ and the ribk to endure u^xin the 
goods until the same should be discharged aud safely landed: 
the ship, being arrived in the bay of Campeachy^ made signals 
for barks or launches from the shorc^ which came off, and the 
goods were put on board them, but before they were landed, 
they were taken by gttarda castas ; and it was contended thaty. 
as the policy did not expressly include the risk iti craft and 
lighters, these goods were not within it ; Lord Alvanley left it 
to the jury whether it were not notorious to the underwriters 
that this was the ordinary mode of conducting that trade ; for 
that if it were, they must be understood to assent to it, and the 
jury found it was ; and upon a rule nisi for a new trial, the ver- 
dict, which had passed for the plaintifiP, was sustained upon this 
pcHnt, although it was lost upon the ground of a variance, be- 
cause the loss was averred to be by hostile capture, whereas it 
was occasioned by a revenue cutter. {La'xrencc^ J. Th^t policy 
was, until the goods wdrc discharged and safely landed.] The 
duty of the master was discharged as soon as the goods were 
over the ship's side. [Mansfield^ C. J. In the case of SpajT'^ 
TOCO V. CarrutherSy 2 Stra. 12^6., it was held, that when the 
goods were delivered out of the ship on board the owner's own. 
lighters, the risk ceased.] So here, as in Matthie v. PoltSf 
they are to be considered as being virtually on board the ship, 
so long as they are in the course of being dealt with in the pur- 
suance and performance of the voyage. It is necessary to the 
performance of this voyage, that the vessel should have simu- 
lated papers: for if, being detained by a belligerent, the master f 292 ] 
produces simulated papers, he escapes; if he has them not, he 
is condemned. The acts of the usurper o£ Fratice have made 
so complete a change in the circumstances of maritime com- 
merce throughout Europe^ that tfefe mode of carrying on trade 
is entirely altered: tliat which was formerly tlie general rule is 
now become the exception, and that which was the exception is 
become the general rule ; it is necessary to express the excep- 
tion in a contract, it is not necessary to express the general, 
mle. It was therefore unnecessary to express in the poUcy 

P2 the 
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16 10. thl» permmion to carry simulated papers, or to suppress tbe 
genuine papers. It is clear law that the assured need not di9-f 
dose that to the underwriter, which is notoriously known to all 

Lacy. men. It is notorious that a ship cannot go this voyage withoat 
simulated papers ; it was in proof that underwriters would nol 
insure without them. The defendants knew the voyage they 
were insuring ; they knew that without these papers the yessd 
must have been condemned. They knew the vessel was f^ 
American^ and that she had been at London, which alone would» 
tmder the Berlin decree, be a ground of condemnation. It 19 
immaterial, therefore, whether they were informed thut she 
oame hither with a cargo of stores contraband of war. Ttua 
Court decided in the case of Toulmin v. Anderson^ ante, i. 227 n 
that a master may take any thing on board which does not ne- 
cessarily increase the risk, unless it be proved that the taking U 
on board does actually increase the risk. The taking theac 
papers on board, (to sail without which would be absolute de- 
struction,) certainly does not of necessity increase the risk, nor 
have the jury found that it did. Law is a relation to thii^^ 
and as times and circumstances alter, the law must alter accord- 
ingly. Sir W Scett has declared that, under the present circuiq^ 
stances of Europe, if trade with the continent is to be carriedi 

[ 293 ] ^^ •^ *"' '^ vciMst be carried on by the aid of simulated papert. 
If a licence to carry them be not implied, the subscribing a 
policy is equivalent to an absolute contract to pay the assured 
the value of his goods upon their arrival in France, whither 
they will assuredly arrive, without the aid of these papers. If 
he be not at liberty to carry them, it would amount to the same 
thing as if the vessel were warranted free from capture by an 
enemy. Not only therefore is this licence implied,- but it be- 
comes an imperious duty on the assured to provide such papers : 
without them the ship is not seaworthy, and the assured would 
be guilty of a fraud if he were to omit them. 

Secondly, as to the absence of genuine documents. If the 
vessel be at liberty to carry simulated papers, it necessarily fol- 
lows that the master is at liberty to secrete all such genuine do- 
cuments, as, being contradictory to the simulated papers, would^ 
if produced, evince the deception, and render his condemnation 
certain. It would also have appeared by the real papers, that 
this neutral vessel had been to London with a cargo of naval 
stores, contraband of war, which would have ensured her con- 
. denmaUon. Besides, it does not appear clearly by the sentence, 

that 
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tbat the Court relied on the absence of the genuine papers. 1810. 
The sentence speaks of '^ partly decisive and partly suspicious 
iata^* without distinguishing the one from the other. [Mam^ 
JUdf C J. The Court clearly say, they rely on the want of a LacT. 
se»-passport, and the defendant's own evidence shews that they 
had not that] No case has yet decided that such a sentence as 
tbis^ not adjudicating the ground of condemnation, precludes 
evidence of what papers the vessel had, and what she had not ; 
ani by the evidence of the master it appears, that she had all ne* 
oessary papers ; but where occasion required it, he was at liberty 
to suppress them, because they would have subjected the ship to 
certain eondemnation under the Berlin decree^ and it does not 
lie in the mouth of the underwriters to demand, that the cap* [ 294 ] 
tain shall have pap^s which would bring certain ruin on him 
and on themselves. CessarUe ratiane^ cessat lex. It was for* 
marly necessary that an American or other neutral ship should 
be documented as such. Why ? For her protection, and in 
order to exempt her from the perils of war ; because without 
such documents she could not enjoy the benefits of her neutrality 
when captured by a belligerent. Formerly an American or 
other neutral ship, duly documented, could freely pass the seas; 
bat now, since the Berlin decree, she would be completely de- 
stroyed by those documents which prove her neutrality : they 
would ensure certain confiscation. The law is not so absurd as 
to ptononnce always the same judgment upon the same facts^ 
when the reasons that make the judgment applicable to the facts 
cease : It makes no difference that this was a capture not by the 
Rencky but by the Danesj for it is notorious that since the 
Berlin decree all the continent of Europe is regulated by the 
same practice, whether legal or illegal. It was moreover both 
lawful and incumbent on the master to take measures for Us 
jxrotection against French capture, the risk most to be dreaded 
of all which were covered by this insurance, although in the 
event it hi4;>pened that the loss was occasioned by a Dani$h 
ptree. 

Marshall md Vaugban, Seijts. contra. There are diree 
jgronnds of defence in this case. First, that the ship had not 
anfficient documents on board. Seccmdly, that the Danish sen^ 
tenoe of condemnation is conolufive evidence that she is not, for 
the purposes oif this policy, neutral, but enem/s property : and 
thirdlyi that shf bad on board simulated papers, without any 
ficciitt either CTfir ass gd. <ig kogiieA. U Bvdty sb^ fOBaenfm 
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IS 10. ioTne TiRt'onal character, and it is necessary for her to comply 
with those regulations * which are laid down in order to distin* 
guish her country ; and for want of such compliance she is 
Lact. liable to he detained or confiscated. Rich v. Parker^ 7 T. E. 
[ *295 ] **^*^' BarziUai v. Lewis^ 2 Parky (6 ed.) 469. And the sentence 
of condemnation is decisive evidence against her neutrality. 
Saloucci V Woodmass^ 2 Parki ^71. Bolton v. Gladstone^ 5 East^ 
155. and ante^ 2. 85. The fabricated papers found on board, the 
false journal from Guadaloupe^ the fictitious account of her 
Voyage from Bergen^ all of which are mentioned in thesentrncei 
decisively disproved her neutral character. It never was before 
suggested that simulated papers might be carried without a 
licence. By the marine law of Europe^ the circumstance of 
having fictitious papers on board is a lawful ground, at least of 
detention, if not of confiscation. Case of the Welvaarty 1 Bobin* 
sofiy 122. Cane of the Joanna Tholen^ 6 Rob. 72. Mars^^ Bob. 
79. Another ground, on which the defendant might safely rely 
in this case, is the spoliation of papers, which has always been 
held a ground of detention. Rising Sun^ C Rob. 109., where Sir 
W. Scoii lays it down as a general rule, that as far as freight is 
concerned, the owners were legally bound by the misconduct of 
the master, by the spoliation of papers. It is not within the 
province of the jury to find that simulated papers are indis- 
pensable to this voyage : at least their verdict cannot alter the 
marine law of Europe. If they are indispensable, yet they ought 
not to be taken on board, in contravention of that law without 
permission. The assured were guilty of a culpable concealment 
in. not disclosing to the underwriters that it would appear upon 
lESUunination of the ship's passport thKt she had come to England 
:viith naval stores, if that were really aground of condemhation ; 
^t in truth there was no reason why the master should not pro- 
idiice these papers; the carrying goods contraband of war, is, by 
C S06 1 ^^ '^^ ^^ nations, only a ground of condemnation, if the vessel 
be taken, while they are 6n board. [Lawrence^ J. cc. But does 
not the Berlin decree confiscate all ships whatever coming from 
'Jjondom f\ Yes, but it is not in evidence that that law, made by 
the usurper oi France^ has ever been adopted by any other nation'; 
and what is the received law of a foreign nation is a fact to be 
proved by evidence. The Berlin decree does not make the law 
of uaiions : it iiever wtts cfbligatory on, or adopted by, the /Xifir^ 
Sfmedesy or Russians i nor was it the ground of this sentence bf 
^XNitfemnalion, ^ticS is very fuU and elaborate^ apd proceeds to 
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tondemn the vessel on principles of general marine law only ; the 1810. 

proof is, that although it four several times mentions her coming 

fipom London^ which under the Berlin decree would alone be fatal, ^^^^' 

it contains not a hint that she was liable to condemnation upon Lacy. 
that account. [Heathy J. qcc] It was clear that the master did 
not believe the Be^iin decree to be received in Denmark^ by his 
confession of coming from London. [Lawrence^ J. It is not 
-your point to disprove that these nations have adopted the Berlin 
ilecree, but that which you have to combat is the argument 
that the vessel being liable to capture and condemnation by the 
French^ under the Berlin decree, it was necessary for her to be 
so documented as to avoid that danger.] If indeed the danger 
of French capture were the principal risk in this voyage, there 
: might be more colour for the argument ; but looking at the con- 
tract between the parties, the nature of the voyage, and the 
circumstances of the case, it is evident that Danish capture, in 
the Baltic was the peril principally to be apprehended ; and who 
can say that if this vessel had been fiiirly documented as a 
neutral, she would have been condemned in this case. Neither 
the practice of any man, or of any description of men, nor any 
change of circumstances, can alter the general law. {Mansfield^ 
C. J. In the case of Davies v. Powell^ Tillies 46., which was 
trespass for distraining deer, Lord C. J. ffllles says, " the argu- [ 297 3 
nient ab inusitato^ though generally a very gix)d one, does not 
bold in the present case. When the nature of things changes, 
the rules of law must change too. When it was holden tliat 
deer were not distrainable, it was because they were kept princi- 
pally for pleasure, and not for profit, and were not sold and turned 
into money, as they are now. But now they are become as 
tnuch a sort of husbandry, as horses, cows^ sheep, or any other 
cattle. Whenever they ©re so, and it is universally known, 
it would be ridiculous to say, that when they are kept merely 
for profit, they are not distrainable as oth^r cattle, though it 
lias been hojden that tibey were liot so, when they were kept 
only for pleasjare/'J There is no power in this country which can 
.alter the marine law, except th^t the legislature may do. it. so 
&r as r^ards our own practice. . A foreign orc^inance^ docs not 
constitute a part of the law^ of nations, iiayne y. Walter^ 2 
Parle, {6ed,) 474. A French oidinance prohibited />tt/c^ hbips 
firom carrying a supercargo belonging to any nation at enihity 
with France, and the vessel was condemned because she had on 
board an English supercargo. Our courts at once sbruuk Qrom 
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1810« the idea of recognizing this ordinance as part of the law of 

nations, and said it was an arbitrary and oppressive regulation. 

Steel poUard v. BeU^ 8 Term Rep. 434. confirmed the WM 

Lacy. doctrine. 

Cur. adv. vuU. 
Mansfteld, C. J. on this day delivered the opinion of the 
Court. The question is, whether the plaintiff is entitled to re^ 
cover, or not ; if not, a nonsuit is to be entered^ This is an in- 
surance on a voyage to Biga ; in the policy there is no provi- 
sion permitting the insured to use simulated papers, on which 
there has been a great deal of argument, but which, in the 
judgment I am going to give, one may almost leave out of the 
r 298 1 ^^^^ > ^"^ ^^ ^^^ evidence, I think it was quite improper for me 
to ask the jury what I did, respecting the necessity of simulated 
papers. At the same time^ I give no opinion on what might be 
the case, if the same poii\t was to arise on proper evidence ; bu^ 
there must be pretty strong evidence of the necessity of simur 
lated papers, to induce the Court to give sanction to them. But 
the question I asked was al$o improper, because it was, as to 
what is now necessary ; the jury took it for granted that the 
Berlin decree was adopted in Denmark^ but on looking at the 
sentence, it is perfectly clear that the court in Denmark did not 
- proceed on the Berlin decree, otherwise it would have instantly 

pronounced a sentence of condemnation on the first line of it; 
namely, that the ship came from London s that alone would b^ve 
been sufiicient. It is stated on the face of the sentence, that the 
want of the sea-passport was a ground of condemnation, and thi^ 
the Court had no convenient, (meaning no sufficient) reason, to 
depart from this severity, tlie circumstances in^ concreto being a}l 
i^ainst the captain. For the reason I h^ve mentioned, it is 
inonifest that the Berlin decree could not subsi&J; in Demmfrk, 
aod that being so, the ship is in the common state of an Amen* 
.can ship, which therefore ought to be documented as a neutrsil 
ship : it is qyite ridiculous to talk of this ship being an Jm^ricaHf 
if she is not to be documented as an Aflkmcan ship. We.>air^i^ 
opinion therefore that the Rule must be absolute\fejr a * 



*«^i Anneit 



IK THE FlfTY-FIBST YsAR OF GEORGE HI- 299 

1810. 
AnNEN v. WoOBMAN. Noo. 96. 

^IIHIS was an action upon a policy of insurance, at and from a ship is tea- 
■*■ Surinam to London. Upon the trial of the cause at Guild- ^ffic^iritiy^Sr^ 
hall^ at the sittings after Trinity term 1810, before Mansfield, nbhedforthe 
C. J^ it appeared, that the vessel arrived at Surinam, and lay ^he is for the 
there a considerable time before she sailed, durini? which she ?«»««>' time 

® , engaged. 

took in a cargo of goods, of the value of 6000/. she sailed on the Ther«fore, a 
homeward voyage on the 1st of August 1808, but before she got of re^u^baw- 
down to Braam*s point, at the mouth of the Surinam river, she worthy in har- 
grounded and was lost. The defence set up bv the underwriters, protected ander 
was, that the vessel was not seaworthy ; it was proved that the ^^^^^^ " ^S*| 
vessel broke ground without a sufficient complement of men for comptemeatof 
the voyage, and that she was leaky; the plaintiff endeavoured to ^tII^"^'hIJ!L 
sbew^ that the damage had been occasioned by accidentally ^^^^ *^ ^oe§ 
striking on an anchor in the Surinam river; but some witnesses seaworthy for 
proved that the ship's timbers were rotten, whereupon Best, Jif"^i,^ii^n 
Seijt., for the plaintiff, said, he would admit that she was the voyage 
not seaworthy, and would take his verdict only for a return of ifathip,«ea^ 
the premium, and accordingly, without the case being summed ''^^.V* '"fJ" 
up to the jury, a verdict passed generally for the defendant, upon out being ren- 
the counts on the policy, without the jury specially finding what thyfor'Sevoy- 
was the defect which rendered the vessel unfit for the voyage. *»«» J|P<« * po 

Shepherd, Seijt, in this term obtained a rule nisi to set aside from," there 
the verdict and enter a nonsuit, upon the ground that the policy JJJJl,*^'!^*^' 
being "at and from Surincm," the ship was covered by the mium. 
policy while she was there, for that the ship, though very de« [ soo ] 
fectiv^ in point of repair, or though destitute ot hands, was 
sufficiently seaworthy to lie alongside of a quay in a river, tod 
tbat if she were seaworthy for the place and service in'whfdi she 
was then engaged, the policy attached on her while she was in 
tbat port, and the risk having once commenced, this was not a 
;Qlse in which the premium could be apportioned, but that the 
Imoe&t of the policy became forfeited so soon as the ship pro- 
ceeded on a service for which she had not been previously ren« 
• ^rjsd seaworthy, and the premium remained entire to the 
: ^fendaot^ 

Best and Vaughan^ Seijts. now. shewed cause. If the plaintiff 
.infant tp put his c^se upon the deficiency of men only, he should 
Jtlfl?^4ii^9t^^pvitit fip to the juiy .; but after they have found a 
4. Ji ' ' * general 
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1810. general verdict, the plaintiff cannot separate the facts, and saj 
— ' — file ship was seaworthy " at" Surinatn, but not seaworthy " from'* 
^^^^^ thence. The complement of men might be sufficient at the 
WooDM ant port, although it was not sufficient to sail from thence, but if the 
' fabric of the ship was not seaworthy for the voyage, it Was not 

seaworthy " at" Surinam^ for it was not repaired there. [Lavh 
rencey J. Suppose the vessel had been burnt in the harbour at 
SMrinaviy would not the plaintiff have been entitled to recover as 
for a total loss? It is not necessary that at the time of the con* 
tract the vessel should be seaworthy for the voyage : suppose a 
ship repairing is burnt, would she not be pn the policy under the 
word " at"? The condition that she shall be seaworthy for the 
voysige does not attach till her sailing. | The jury having gene- 
rally found that the ship is not seaworthy, the plaintiff is entitled 
to a return of premium. The judgment of Lawrence^ J. in the 
case of Christie v. Secretan^ S T. J?. 198. is strong to this effect. 
As to the defect of seamen, at the very time of the loss, the cap* 
tain was on shore endeavouring to get more seamen, and the 
[' 501 1 ' ▼cssel had not proceeded on her voyage to th6 point where it be- 
came necessary to take on board the full complement [Mans^ 
Jidd^ C. J. denied that there was any evidence given of an in- 
tention to take on board more seamen.] 

Shepherd and Peckwell, Seijts., in support of the rule, insisted 
Uiat the jury were clearly satisfied of the deficiency in the com* 
pigment of men, and that their verdict proceeded upon Cbat 
ground. That defect did not arise till she left the port; and an- 
IfM it had appeared that the vessel was so rotten that she was 
unfit to lie in harbour, the policy had attached long before the 
deficiency of men arose, and there could be no return of pre- 
mium. The ship, although in want of repairs, was, without 
receiving any repairs, protected by the policy whilst in the 
port. . , 

Mansfield, C. J. This is a question in fact abont the costs, 
but there was very little di^ssion at the trial on the latter 
points. The question is, wh^t^er on an insurance at and from 
Surinam^ the facts pf this case entitle, the pontiff to a rctoni of 
premium. Now if the ship sailed without a sufficient namber 
of men, certainly they do not This case never went to the^ 
jury, but 1 believe they were perfectly clear on both 
grounds ; as to the number of men, they certainly were. But 
with respect to the other point, here is tfa^ ship kept % month sit 
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Surinam^ in loading, and to all appearance, in the judgment of 
mankind, certainly seaworthy, and if she had been sunk or 
burnt there, the underwriters could have made no defence. 
J&id it would be very strange if this plaintiff can say, on its 
being^ proved tiiat the ship was not seaworthy when she finally 
Milled, that therotore the seaworthiness shall be carried back to 
the time of her arrival at Surinam. 

Rule absolute for a nonsuit. 



SOI 

i8ia 

Annen 

V. 
WOODMAV. 



BiaAGRAVE, Demandant ; Owen, Tenant ; Blagrave [ 302 ] 
and Otiiers, Vouchees. iv^.sd. 



^gELLOyy Serjt. mov^ that a recovery might pass as of this oflS^Vto* 

term. The warrant of attorney acknowledged by one of the Mfler a rw». 

t6uchees, was tAken before two commissioners, one ot whom was }„ • ooonty pi^ 

described in the affidavit as an attorney of His Majesty's Court {j^f^J^J^^Je 

iff Great Sessions at Chester ; the other was an attorney of one •nmiutnefoi 

df His Majesty's Courts at Westminster. The rule of Court, ^^rtif'oll^ 

Mich. 39 6. 3. requires that no fine or recovery shall pass, un- 

kss the tftkiiigof th6 warrants of attorney shall be before a 

Judge or Serjeant, or unless an affidavit be made and filed, stat* 

ftg that commissioners taking the sanie, are either barristers of 

five years' standing, or solicitors, or attorneys, of some of the 

courts of Westminster^ Hull^ the Judges of the Court of Session 

or Excliequer, or Advocates or Clerks to the Signet, of five 

spears' standing, in Scotland. But this rule, he said, applied only 

to recoveries suflered of lands in England ; and the premises in 

'the present case were in the county palatine of Chester^ which, 

he argued, was not within the reason of the rule, and was noti 

"tat this purpotl^lijiiSSi^England. The Court were unanimous that 

Chester was in England^ and refused either to let the recovery 

jpess as of ttfis term, or to let the tenant's appearance be recorded 

a^ of thli"term, de bene esse^ which he next prayed for. 



Haddow 
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iW26, Haddow v. Parby. 

\a^ ^'"mwd rr^HIS was an action upon a policy of insurance effected by 
by a master of -^ the plaintiffs, therein declared to be agents, "upon specifl 
deceasedj^for ^r bullion, by any one or more of His Majesty's ships, lost oc 
goods to be dc. not lost, at and from Jamaica to England. The interest was 
sigaee or bis averred to be in James Auchie and Co. Upon the trial of this 
iir*fr!!igu^^' ^^"^^» ^^ ^^^ sittings after the last Trinity term, at GuUdkaU^ 
admissible as before Mansfield^ C. J., a bill of lading was offered in evidence, 
conrignee^haV^ signed by Lieutenant Lanvrence^ the comtoanding oflScer of His 
inganinsur- Majesty's schooner the Rook^ of eight guns and twenty-five 

able mtercst in "^ ^ . i . , r r ^ - ^ x j i i • • 

the goods. Per men, accompanied with proof oi his death and hand«writiag. 
^^"^iftife In the margin was written, Bill of lading for 12,000 dollars, 
master guards dated 12th August 1808, under which were copied the marks of 
MgmeDt^by ^^ several chests, and their numbers and contents, deacribiDg 
saylog, "con- them as containing 2,000 dollars each. The body of the bill of 
known,** to lading expressed to be ^* shipped in good order by Dollar 
not^eham ' Auchie and Co., in and upon the good schooner called the J2oai| 
himself with gix boxes, containing 12,000 dollars, being marked and num- 
any g^sin bered as in the margin, to be delivered at London^ (the act of 
g!JJ*|j"|^» ^^^ God, the Kling's enemies, fire and all and every other the dan- 
alone is not gers of the seas, rivers, and navigation, of whatever nature and 
of fhc^uanoTy ^^^ excepted,) unto Messrs. JaTnes Auchie and Co. or to th^ 
of the goods, or assigns, they paying freight. In witness whereof the noaster or 
the^consignee! purser of the said schooner had affirmed to four bills of lading 
of like tenor. This instrument was signed, ^* contents unknown, 
James Lawrence^ Lieutenant." The Rook was taken on the 
homeward passage by a very superior force, after a most gallant 
resistance, in which Lieutenant Lawrence^ and four-fifths of his 
crew, were slain, and the survivors taken prisoners. The plaia?- 
[ S04? ] ^^ produced no other proof of the contents of the chests, nor 
of interest in James Auchie and Co. than this bill of lading. M 
the trial no attention was paid to the protest of the master, signed 
at the bottom, ^^ contents unknown;" but upon the whole effect 
of the instrument it was contended that it was no proof that thfe 
property was put dn board, or that it belonged to James Auchie: 
and the Chief Justice being of that opinion, rejected the evidence^ 
and directed a nonsuit 

Shepherd, Serjt. in this term obtained a rule nisi for a new 
trial, upon the ground that this evidence ought to have been re- 
ceived, it being similar to the entries of baili^ in their accounts, 

and 
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iXkd otfier entries whereby persons charge themselves, which 181(X 
9te admitted as evidence of the facts which they state. The de- T. — 
beased must be considered as a steward for his owners. [Mans^ - ^^ 
Jkldf C. J. thought that the case of entries made by a dead vicar F^^rrt. 
or rector, which the Court of Exchequer had long been in the 
babit of receiving, as evidence in favour of his successor, might 
be analogous.] 

ZiOis and Vaughan^ Seijt. on a former day in this term shewed 
cause. They distinguished this from the case of a bailiff charg- 
ing himself. . They did not object iq the bill of lading being 
received as evidence that the goods were put on board the ve$- 
sel, but they objected to the ulterior use intended to be made 
of it, as declaratory of the persons in whom the property was 
tested. But even admitting that any declaration made between 
the consignor and the master would be evidence, this paper does 
Hot contain any declaration in whom the property is, for it is 
merely an undertaking to deliver to James Auchie and Co., or 
their assies, so that whether the dollars belong to James Auchie 
Imd Co., or to DcUavy Atichie and Co. or to any other, does 
not by this paper appear. It is only evidence that the deceased [ 305 ] 
master undertook to render an account to James Auchie and Co. 
1%^ entry of a bailiff is only evidence of the precise fact that 
the te^iant does pay rent for that land, it proves nothing further. 
That too is an excepted case, and no analogy can be drawn from 
exoeflted cases, it would only be extending the exception. 
[Heaihf J. Does not the master charge himself in this case 
with the receipt of the dollars ?] Yes, but the paper only proves 
that he received them from Dollar Auchie to be delivered to 
James Auchie ; it does not prove in which of the two the pro- 
perty is vested. {Lawrence J. You admit that in an action 
against third persons, this bill of lading would have been evi- 
dence of the receipt of the dollars by the master : would it not 
th^n have been equally evidence of property in the. consignee in 
ai| action of trover ^r them against a third person, and not 
ligainst the captain only? Could James Auchie (to whom, or 
whose assigns, the master undertakes to deliver the dollars,) as- 
sign them, if he had no property in them.] The authorities were 
very much considered in the late case of Higham v. Ridgeway^ 
lOEasty 109. But it is not sufficient for the purpose of the pre- 
sent action, that this would be evidence to enable James Auchie 
to recover in trover : in the cases of Camden v. Anderson^ 5 Term 
fiep. 71^9 and Jjucena v. Cramford^ $Boi. ^ PuU. 75. it was 

held 
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1810. lieW that a person must Imve either the legal or the equitaUe 

title to goodst to enable him to support a policy of insurance, so 

^^^^^^'^^'^ that this paper may be evidence of a less than an insurable in- 
Parry. terest in James Auchie. iChambre^ J. I see in the margiot the 
words ** contents unknown ;" it seems that the lieut^enant who 
* signed this, would not charfj^e himself with any thing, and would 

not be accountable. Mansfield^ C. J. Those words were nol 
C 306 ] read or noticed at the trial. If the master qualifies his acknow- 
ledgment, by the words contents unknown, he acknowledgei 
nothing.] 

Shepherd and Besi^ Scijts. contra. The principle on which 
the admissions of persons against themselves are evidence, is not 
confined to written entries. Proof of a declaration made by a 
man now dead, or proof of a written entry made by hiro, are 
alike tantamount to his being, if alive, called into the witnem 
box, and saying, I received these bodies of dollars, contents as 
per margin, and I received them for the use of James Auchie, 
In the case of Mac Andreiv v. Bell^ 1 Esp. 373-, Lord Kenyon 
held that the admission of the master of a vessel put into the wit- 
Bess box of his signature to a bill of lading consigned to the 
plaintifi*, was proof of interest in the plaintiff upon a policy oi 
assurance. The case of a steward is only exempli graiia^ but 
cintries are oflen evidence not only against, but for the niak^r 
In the ordinary case of a bond, more than twenty years old, the 
obligor charges himself, by indorsemelit, with receipt of the ixt 
terest, but this is so strongly evidence for himself, that it will, 
at a subsequent period, rebut the presumption of payment, be- 
cause the plaintiff is in the like case as a dead man, and cannot 
be caUjed as a witness. 

Cur. adv. Ott/A 

On this day the G>urt declared that the words, *< contents oo«- 

. known,'' rendered the bill of lading no declaration of what the 

chests of dollars contained : it was therefore no evidence at all, 

and they 

Discharged the Rule 



Wiuoy 
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' WiLso^j V. Sehres. i^^a, 

JL£jiItSHALL^ Seijt. haviag obtained a rule nisi to discharge if a piamUff 
the defendant, who was a married woman, out of custody, ^""J, %^nied 

JBestf SeijC. shewed cause, upon an affidavit that she con- ^^man, the 
dieted for the purchase of furniture, (for the price of which this make him p«f 
effgp was brought,) as a single woman ; and that when she dis- JJot^^f^bS 
losed that she was married, she also stated that she was sepa* discbafge. 
ited from her husband, and had estates settled to her own se- 
ac^ite use, and was answerable for payment of her own debts, 
od actually gave a bill of exchange for the amount of the debt, 
Uch was dishonoured. 

Marshall, in support of his rule. The plaintiff knew she was 
UMTied when he arrested her. 

lie Court held that as he knew she was married, the taking 
bQI of exchange, and the arrest, were very wrong, and there- 
nre made the 

Rule absolute with Costs. 



GlBBS V. MbRRILL. Aio.«7. 

PHE plaintiff declared on a bill of exchange, drawn by him- in astnmp$'H 
*• self, and directed "to the defendant, by and under the ^^i^thatu'e" 
rm and description of Messrs. Marill and Le Blond, London,^* [ SOS ] 
hich bill the defendant afterwards accepted. The defendant <lefendantmadt 

1111 1 . •!• i_ the promise 

leaded an abatement, that the supposed promise, if any such jomtiy with »«. 
»s made, was made by the defendant and one Robert Le Blond^ pLrt^ by*!^i. 
lintly, and not by the defendant solely, which JB. Le Blond dcnc« that the 
BS still alive. The plaintiff replied, that the promise was made ^ie^'b/the 
Y the defendant solely, and not by the defendant and Robert 5**"^^"^*^;^^^ 
iT jB/{m(2 jointly, whereon the defendant joined issue. Upon fant. 
le trial of this issue, at Guildhall, at the sittings after Trinity piJ'oSir to*'"'' 
arm, 1810, before Mansfield, C. J., h was proved that -B. Le pi^adanHpnire 
Uand was party to the bill, but that he was an infant : the bill has avoided bit 
as accepted for the price of goods sold by the plaintiff to the ^^!^^^J^ 
efendant and Le Blond^ who were partners in trade. Le Blond, the joint <»q. 
eing called, proved that he had never rescinded the contract. contrMt. 
lie jury found a verdict for the plaintiff. 
Shepherd^ Seijt* in this tena obtained a rule nisi for a new 

trial. 
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I6f0. trial, upon the ground, that 22. Le Blond did promise, although 

his promise was voidable, and that it was proved that he had 

^^ not avoided his promise. 
M&BRUX. Lens, Seijt. on a subsequent day shewed cause. This is not 
a mere issue on the fact whether this bill were signed by the de- 
fendant only, or by the defendant and Robert Le Blond jointly, 
which can be decided by looking at the face of the bill ; if this be 
not in law the contract of the infant, it may be pleaded as the con- 
tract of the adult party alone. It is not the less the contract of the 
defendant alone, because another person has joined in it, whom 
the law will not permit to contract : when the &ct of infancy i» 
eBtablished, the infant ceases to be a joint-contractor : die issue 
therefore is rightly drawn, and proved according to its legal 
efiect, 3 Esp. 76, Chandler v. Parkes and Dctnkes. In an action 
[ 309 ] of assumpsit against two, upon the general issue pleaded, thc^ 
plaintiff entered a nolle prosequi against one, who was an infimt; 
and at the trial. Lord Ketyon, C. J. held, that having declarecf 
upon a joint-contract, he could not recover against one d^ 
fendant only, when it was disclosed that the other was an in&nt, 
Jaffray v. Freebaim, Wilson, Sf Black. 5 Esfp, 4<7. Assumpsit 
on a promise to carry the defendant safely ; Black pleaded in- 
fimcy, on which the plaintiff entered a nolle prosequi as to hec 
The other defendants -pleaded, that they, together with the de- 
fendant Blacky did not undertake. Upon the trial, Lord EUen^ 
borough, C. J., on the authority of Chandler v. Parkes, noii- 
suited the plaintiff. Trueman v. Hurst, \ T. R. 40., held that 
an action on an account stated, does not He against an infimt. 
iHeath, J. In Carth. 160., Williams v. Harrison, it was held 
diat it was a good plea in bar to an action upon a bill of et« 
change, though drawn by a trader, that he was an in&nt. Lavh 
rence, X In Trueman v. Hurst, the Court only held that die 

. .V infant should not be bound by the admission he had made during 

in&ncy, that the note was given for necessaries.] The judj^ 
ment proceeds on the form of the count, that a plaintiff can only 

, . recover against an infant upon a count express^ framed for nece^ 

saries found. [L(mrence, J. No count ever expressly states that 
the defendant is an infant.] 1 Campb. 559.., Williamson v. Waits^ 
in&ncy being pleaded to an action against the acceptor of a bifl^ 
the defendant replied, it was accepted for necessaries, and MoHp' 
field, C. J. thought the action could not be maintained, and tfattt 
the replication ought t6 have been demurred to, because an ift- 
£uit could not be liable atf the acceptor of a bilL The wqgiDnent 

for 



GlBBB 
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le defendant is, that no third person can elect for the infant 1810. 
ler he shall rescind his contract, and that he has not made 
lection himself; but that argument is grounded ♦ on the er- 
lOt position, that a bill of exchange given by an infant, is Mbrrill.' 
ciid» but merely voidable : and at the trial Taylor v. Croker^ [ •$ 10 ] 
1. 187., was cited. But the case in Carthew shews that it is 
ntety void. There is a distinction * taken between bonds 
ingle bills, because the bond has its operation by delivery, 
therefore it shall take efi^t, unless infancy be pleaded to 
[ it. Bussel V. Lee^ 1 Ltev. 86. 

epkerd and Best^ Serjts. contra. The issue was proved with 
efendant. Aii infant is capable of contracting : he may 
1 the contract, but he also may, when' he becomes of age, 
rm it ; if he contracts for necessaries, even during infancy, 
I complete binding contract ; and the cases dited for the 
[tiff are consonant to this doctrrhe : the infant may bind 
tlf for necessaries, he cannot bind himself by any new con- 
iarisingout of the contract for necessaries, as a biH, ftc: he 
avoid it. The case put, of a bond, is conclusive for the 
tiff; for if the contract of an infant ^ereivso facto void, he 
it give infancy in evidence* on the plea olmon est factum^ but 
is never permitted. Every thing which avoids a deed ex 
facto must be specially pleaded : infkncy must be pleaded to 
if, and it is not long since the practice ceased of pleading 
My specially in actions of assumpsit. A promise by an in- 
is not a nullity ; it is at all times' a good consideration to 
(In a promise by another person to the infant. The promise 
feme covert is not such a consideration. [Mansfield^ C. J. 
This marks the distinction between a void and a voidable 
fact. Holt V. ClarencieuXf 2 Str. 938., Assumpsit on a breach 
romise of marriage : the defendant pleaded that at the time 
b^ promise the plaintiff was an infant of fifteen years, to 
rh plea the plaintiff demurred, and it was urged that it was [ 311 ] 
m pactum, because the infant had the right of disagreeing to 
Contract at full age, and therefore her promise could be no 
ideration for the defendant's promise : but Holtt C. J. held 
promise to be not void, but only voidable at the election of 
ittfimt, but that the party with whom an infant contracts has 
Ail election, but is bound in all events, and judgment was 
liefer the plaintiff upon the demurrer. But if the promise of 
sfimt were absolutely void, it could be no consideration for 
promise of another. IMans/leld^ C. J. I do not knoif^ that : 
<IL.IIL Q an 
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1,8}6.; an dbligfttioa ia honour is a comideration fer a promigc, thcngh. 

the honorary obligation canoot be eufeiicad.] If is there nathing 

v^ but an honorary obligation on the one sidoi and a legal obliga- 

M£BRiLL. tion on the other, the honorary obligation is nothiB\g» aod iMio- 
not be enforced : there must be a promise founded on H : but 
there is in this case the promise of the infant, voidable but not 
void. That which is void is nothing, it does not exist s that 
which is voidable, may be rendered null by some subsequent 
act by the infimt himself only, but it is also capable of confir- 
mation by him. That which does not exist is not capable of 
confirmation. Perhaps even after the cause is decided on that 
ground, the in&nt may confirm liis promise. It might have 
been competent to the plaintiff to shew in pleading, if the 
case had been such, that the de&ndant promised jointly with 
another, who was an in&nt, and that the kifant had since 
avoided his contract, so riiat the defendant continued liidble 
alone; and it is important that it should be so pleaded, for 
many eases have happened in which the in&nt baa after- 
wards ratified the contract, but it is not true that the do- 
feadant originally promised alone. [Man^field^ C. J. Shall the 
defendant, who^^ the other party to the bill be an ugifiuit^ 
has practised a gross fraud on the plaintiff in passing to him 

[ 312 ] a bill, to which he has procured an infont to set his namc^ 
be permitted to take the objection ?] It does not follov that 
the defendant is guilty of a firaud in so doing : it is nc^ tf Be-* 
cessity that he kaew the other was an infant; the in&nt migry , 
when he comes of age, ratify the contract ; but if he avoids it, 
that dees not the more prove it to have been a void contract in 
the commencement. But at all events it is not competent for a 
stranger to come in and aay that the contract made b^ the in&nt 
is void in law. If the infant declares he does not cfause to make 
the objection of in&ngr, and to call for tixe protection of the law, 
another cannot do it for him. Tayhr v. CrokeTf 4 Eqf, 1«7. 
Assiai^sit against the acceptor on a bill drawn by Everffieldmii 
Jones^ payable to the drawers, and \^ them indorsed to Sixdandt 
and by him to the plaintifil The defendant proved that hoth 
the drawers were under age^ and that they delivered the bill to 
Sizeland to be discounted, who had misapplied the money to his 
own use. Eoerffield had demanded the bill firom the phintifl^ 
who refosed to give it up* The defSendant contended that under 
these circumstances the note was void, but Lord EUenborot$g/k^ 
C. J. tbiiugbt, that if the action were agmst the drawer^ them 
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might ha weight in the objection ; for they might claim from thfi )910u 
CoBTt the (N'otection of their infancy ; but that though the de- =^:-^^ 
fendant derived title under them, the note was not to be eonsi- ^ 

dercd m void in his hands, because the infants might possibly }(Jii^f^ 
make thasselves liable by a subsequent confirmation of their 
engagement, after full age. If the plaintiff m?^y not now declare 
upon the joint contract and recover, it would follow that if^ 
after the infant came of age and confirmed his contract, the 
plalntllT should still sue the other defendant only, that de- 
fendant would have no right to insist that the joint contractor 
ought also to be sued along with himself, but would be put 
to liis separate action afterwards for contribution. 

Lens replied, upon the case of Holt v. Clarencieux^ that the [ did ] 
plaintiiF did not bring that action until after she had attained 
twpnty-one years, and confirmed her contract; the plain- 
as in this case, if he would have the contract not void, might 
have waited till Le Blond has attained twenty^one, and sesgi 
wbeCher he would confirm this contract ; but in the mean Urae 
he is entitled to sue only the defendant. 

Cur. ado. vidi. 

tJpon this day, Mansfield^ C. J. (in the absence of the re- 
por^,) gave judgment (a). 

If tbe defendant and Le Bland had both been sued and baSt 
plepfed non assumpsit, the verdict must have been for the defonsL- 
ffitf because the contract is void as against one. It is a 
ffross fraud if the defendant knew the other to be an infant^ 
tiot I am afi'aid the cases are in favour of the defendant. 
The plaintiff has not taken the right course to enforce the 
hiil. I never could understand the rule of law that an ior- 
fimt's contract was not void, but voidable. The rule that he 
is liable for necessaries, is plain enough : but it does not seem 
clear, in other cases, in what manner he is to avoid his contract. 
He may do it, indeed, by plea, but it does not seem necessary 
that he should do any previous act to avoid it. It seems, how- 
Hi^er^ that the contract is not void, till the infant says that it is 
jeid* If it is not void, on this plea in abatement, we cannot say -« 

ihit the contract was not made by two persons. Therefore th^ 
Terdicit is wrong. According to a case in 2 Fin. Abr.p. 68. tit. 
4ctumh Joindfir^ (P. d.) pi. 8., which cites Bro. JJ). Dette 19}. 

(perperank 

{a) Ex relatione Sernjientis Peckwetl. 
Q2 
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(perperam 190) {b% the plaintiff should have replied that ^ the 
other joint contractor was an infant, and the defendant must 
either have admitted it, or denied it. 

Rule absolute for new trial. 
Ijens then obtained a rule nisi for liberty to amend his 
i^lication. 

(h) The case in Bro. Ab. Detie 191. (perperam 190.) is as follows. 
. DEBT on bond by the Abbot of D., who shews that the bond was made 
to himself and to /. M, and that J. N. was his commoign at the time» &c.; 
and therefore it was held to be well by the Courti for there is a diversity 
where a bond appears to be void, and where it does not : for where an in£uit 
and a man of fiill age were bound, or a feme coven by a strange name, there 
the action shall be brought against both, and they shall have advantage by 
way of plea of the non-age, coverture, and profession ; but where one cf 
them is named feme covert or commoign in the bond, there it is otherwise % 
for in the first case the infant may admit the bond, and so may the woman 
after the death of her husband, and the monk af^ his de)aignnient ; but 
where a man is bound to the Abbot and /. N^ not styling him monk in the 
'bond, nevertheless the Abbot alone shall have the acuon, and shall surmise 
that the other obligee was his commoign at the time, &c« ; which note, for 
the judgment ; and if one be bound to two, and one of them die, the other 
shall have his action alone, and shall surmise in his count that the other is 
dead ; and if two are bound to one, and one of the two dies, the obligee shall 
have his action against the other, and shall count that the other obligor is 
tiead. Cites ^ S3 H. 6. so." The folio cited seems not to be in p6iDt, and 
•is probably a mistake for ^ Mich, term ss H. 6. pL 6. The prior oiE^ sued 
out a writ against a man, and counted by Wangforde^ that the defendant was 
bound to himself and to one /., his co-canon, a sacrist of the same place, in 
the sum contained in the bond ; and shewed besides, that the sacrist was his 
co-canon, for that the bond was made to himself and such an one, sacrist of 
the same pkce. Littleton^ for the defendant, pleaded a prescription for all 
-the sacrists of the same place, to be impleaded and to plead : and the ques- 
.tion was whether the plea were well pleaded by way of prescription ; jio ob- 
jection being made to the declaration ; Littleton, by the advice of the Court, 
imparled. 
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Nov, 28. 

A motion to 
.Kllpt off • trial 
in Lonrkm or 
Middlesex on 
aocount of the 
abnence of a 
witaeM cannot 
• ba made when 
there it not 
tine to shew 
ca<i9e within 
the term, if the 
party ^^yimg. 



Anonymous. 



nESTf Seijt. moved on this last day of the term, for a rule 
nisi to put off the trial of this cause, for the absence of a 
material witness, who six weeks since went to Morpeth in Nor- 
thumberland s the notice of trial was given on the Slst of No^ 
vember^ for the Middlesex sittings after this term. Notice of 
this motion was given to the opposite party on the night^of 
the 27th. 



had it in l|it power to oome earlier. 



MAH8riEI.fi! 
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Maksfield, C. J. The intention of the role of practice is, 181 a 
to prevent the time of the judge, who sits at nisi prius, from * 
being occupied with discussing these motions. But if a rule ^^^^^^^^^ 
nisi is granted now, cause must be shewn at nisipriusj which 
equally occupies the time of the Judge: the having given 
him notice last night, is not sufficient to bring him into Court 
this morning to shew cause : you might have made this motion 
a week since, and then he would have had sufficient time to shew 
cause within the term. 

Rule refused. 



Philip Thomas Wykham, Esq. v. Sophia Elizabeth [ 316 ] 
Wtkham and Others. Aw.w. 

'TpHE Right Honorable Philip Lord Wenman being seised in The teitator 
^ fee of divers real estates, and entitled in fee to the equity ^l^^^^"^ 
of redemption of certain other real estates, then mortgaged nwrtgmgeain 
in fee to Agatha Child^ by his will, dated the fourth day of May umocumbered, 
1758, and duly executed ai^ attested, devised part of the Sdr^h^.to"* 
same several estates to George Harvey and Francis Basset^ iMiy debts i.o aid 
and their heirs, upon trust, by and out of the rents and profita^ ^te,^iirde. 
or by sale, from time to time as to them should seem most con- ▼w«dth«»«r- 
venient, and also by virtue of the power theremafter given to hu other lands. 
them to cut, sell, and dispose of coppice woods, to raise money iS^'JJhe'iSS 
sufficient to discharcre such of the testator's debts and leiracies •ucceuiTely for 
as his personal estate would not be sutncient to pay; and as tor cettive remahi- 
luch parts of the hereditaments so given to the trustees, which ^^^^^ 
should remain after the * trusts should be performed, he de- to preserve sub- 
vised them, and all other his freehold hereditaments in the^ duiii^tbe^ii^ 
counties of Oxford^ Kent, and Bucks, or elsewhere in JEwg- ofthepeveral 
land, to his eldest son the Honorable Philip fVenman, for. withtevenl-re- 
his life^ sans waste; with remainder to Thomas Whorwood,, ^^^^y^ 

firrt and other 
MQi of the bodies of the testator's several sons, in tail male, with* like remalmlen to his 
ilmgiiWHrliMr fife, to trustees, &c. and to lu:r first and other sous saccessivelf in- tail male . with 
a proviso that each <if the testator's sons, as he came inio possession, might from time to tinii 
grant or apporat all or tay part of the la-ids whereof he should be so seised and possessed, to 
trusteet, on trust by the rents and pTAftt^ to pay a jointure to auy wife, &c for th€ term of each such 
t^fi^s natural life only. There ivere abo powers by deeds to charge the lands with yonnf^r children's 
portioot, and to lease fur 21 years. While the mortgages remained oucstaadinK* «ad tho trusts for 
payment of debts unperformed, the eldest s^^n, by deed, reciting the will aiH power, oooveyed lands to 
trueUee and their heir$, on trust by the rents and profits to raise and pay a jointure to his' wife, durmm 
her matuTttl life only ; and charged the lands with portions for younger children, if -any i which dead 
also contained a covenant for quiet enjoyment against the settlor and tesiator, during the wife's Ufe s 
This Gom^ hold that by such deed, the trosteca of the jointure took no legal estate. 

and 
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1810u md fJohn Clarke^ and tlieir heirs, during the life of ^ Phtlip 
Wcnman^ to presenre subsequent estates; with remainder to 
the first and other sons^ successively, of the body of P. Wen^ 
man and their heirs male; with remainder orer, for de&ult 
of male issue, to Thomas Francis Wenman^ his youngest sod^ 
for his life, sans waste ; with remainder to the same tnisteel 
and their heirs, during his life, to support the subsequent re* 
mainders ; with remainder to his first and other sons successively 
in tail male ; with remainder to Uie testator's third and othes 
sons successively in tail male ; w^ith remainder in default of all 
such his issue male, if he should have any other daughter than 
Sophia Wenman^ to his daughter Sophia and such other daugh- 
ters in tail general, as tenants in common, and if no other 
daughter than Sophia, then to her for life, sans waste; with re- 
mainder to the same trustees and their heirs during her h'fe, to 
preserve contingent remainders ; with reraaipder to ber first and 
other sons in tail male, with divers remainders over, and with 
the ultimate remainder to the right heirs of the testator. The 
will contained a proviso, ^* that it might be lawful for each of 
" his sons, P. Wenman and T. F. Wenmanj and every other his 
<* son, when and as they shouXI respectively become entitled to 
'< the premises or any part thereof, in possession, from tinie td 
^ time to grant, convey, limit, or appoint all or any part 6t 
•* parts of the premises whereof they should respectively be so 
^< seised and possessed, to trustees, upon trust, by the rents and 
<* profits thereof, to raise and pay any yearly rent-charge not 
« exceeding the sum of 1000/., for a jointure for any wife of 
« wives that he or they should happen to marry, for the term of 
^ ^ch such wife's natural life only; and a further power fbi 
** them, in like ease, by any deed or deeds, &c. or by his, or 
** iheir, of any of their will or wills, &c. to charge all or an^ 
" part or parts of the premises whereof he or they should be so 
t 418 ] ^* severally seised and possessed, with sums of money for daugh- 
« ters or ydunger children's portions ; (that is to say,) for ohe 
<^ such daughter or younger child, five thousand pounds ; for 
•* two such, eight thousand pounds; and for three or more, 
*< ten thousand pounds; with such maintenance, not exceediag 
** the interest of the respective portion or portions at four j7€r 
<^ cent., as his sons should respectively by such deed or deeds, 
*« will or wills, appoint." There was also a proviso, " that it 
•* ukight be lawful for, his sons, when and as they should ctftafe 
« into posiewieii of the bereditamentB so deyised td them fei 

<« life, 
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'^ 110^ by indeiitore M feaM ali or My pari or parte ibereof for MIO. 

^ a«y term of years not excaedhig twanity-one yeari in posset- 

*^ lion, so as in every such least there should be respectively ^ 

^* reserved and made payable daring the continuance thereof, Wykham^ 
M io be incident to and go along with the reversion or remainder 
V €f the premises, and expectant thereon, so great a yearly 
^ rent as could be reasonably gotten.'' The testator died in 
A t guH 1?M, leaving two sons only, viz. Philip Lord Wenman^ 
and Thomas Francis TVenman: and one daughter, Sophia 
IVenrmm. Philip Lord Wenman^ the son, became of age in 
:^ril 1769, and was thereupon let into possession of all the 
tesMldr^s real estates, and enjoyed them till bis death. In 1766, 
hf indenture tripartite^ duly attested, da^ the 28th June 1766? 
ted made between Philip Lord Viscount Wenman of the first 
l^rt. Lady EUanot Bertie of the seeond part, and Willaughby^ 
Xari of Abingdony and John Morton^ Esquire, of the third part, 
%h«reby reciting the said recited will, and the proviso whereby 
9ie was entitled to make a jointure out of the said estates upon a 
^irife, and to make a provision for daughters or younger children ; 
^md that a marriage was then intended to be shortly had 
between Lord Wenman and Liady Eleanor Bertie^ and for 
Sdahing such jointure for her in case she should after the 
^muriage survive her intended husband, as he was empowered to [ 319 ] 
-snsdie by virtue of the same wiU, he, the said P. Lord Viscount 
Wenrnan, pursuant to and by force and virtue of the said power, 
tmd of all other powers, &c. did grant, convey, limit, and ap- 
point, unto the Earl of Abingdon and John Morion^ all his 
liereditaments devised to him by the said will in the counties of 
Oxford and Bueksy or elsewhere in England^ to hold the same 
hereditaments unto the said Lord Abingdon and John Morton^ 
and their heirs, upon trust by the rents and profits ther^ to 
^aise and pay unto the said Lady Eleanor Bertie and her assigns, 
during her natural life only, the yearly rent-charge of 500/., by 
qnarterly payments, clear of all reprizes, for her jointure, in 
case ^ marriage should take eflfect, and she riiould survive 
Lord Wenman^ and to be in bar and satisfaction of dower : and 
in censidaration of the marriage, and for the making suoh pro- 
vision for his daughter or daoghtersi younger diild pr children^ 
as be was in that case authorised and empowered to make by 
wtne of the said recited will, the said P. Lord Wenman^ pur- 
suant to and by virtue of the said cecited power, and of all otb^r 
powers, ftc. did by eucb deed charge all the prenuaes in Osford 

and 
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MIO. aii4 BuckSi devited by the said recited will» (subject to the said 
joJDturei) with the payment of the several sums therdn men- 
tioned. And the settlor covenanted with the trustees, their 
heirs and assigns, that he then had- in himself good right, iiiU 
power, and lawful and absolute authority, to make such grants 
settlement, limitation, appointn^ent, and charge; and further 
that the said trustees,* in case the intended.marriage should take 
effect, and the said Li^dy Ekanor Bertie should survive hinti, 
should, from time to time and at all times after hb decease^ 
during her natural life anly, peaceably and quietly eater into 
and enjoy the premises thereinbefore granted, limited, and ap- 
pointed to them as aforesaid, and receive and take so much of 
Z 920 ] the T^^nts and profits thereof as should be sufiicient to pay the 
yearly rent-charge of 500/^ without^^ lawful let, eviction, or 
interruption oC t)ie settlor, his heirs or assigns, or. any claiming 
under or in trost for him or the late Lord Wenman. By inden- 
ture of die 26th day. of December 178^9 and made between the 
«ettloi^ and the 1Sm\q^ Abingdon ^iiA Sir J. W. Gardiner^ Bart, 
•duly attested, recitiag the a£^i)saaid will and settlement, and 
jthat Lord Wenman was desiroqa^ t{^ iwke a further provision for 
Lady Eleanor Wenman of the cfear yearly rent-charge of 300/. a 
.year, in addition to the san^i :of , 500 J. a year before settled, for 
.making such further jointure^ the settlor pursuant to, and by 
^virtue of the same jointuring power, and of all other powera^&a 
.and in further exercise and execution thereof, did grant, convey, 
Jimit, and appoint, unto the said Earl of Abingdon and Sir 
John Whalley Gardiner^ and their heirs, all such parts oi the 
.hereditaments, devised to the settlor by the said recited will as 
•were situate in the county of Oxford^ to bold the same heredita- 
.inents unto the trustees and their heirs, upoa trust, by the rents 
«nd prints tliereof to raise and pay unto Lady Eleanor Wenman 
And her assigns, during her natural life only, the further rent- 
'charge ofSOO/., as and for an addition to the jointure of ^00/. 
aecurod to her by the thereiu-recited ioidenture, in case she 
ahould survive her said husband, with the like covenants as in 
the last-recited deed, £or the settlor's right to make such further 
.grant, limitation, settlement, appointment, and charge, and for 
,4)uiet enjoyment by the trustees against the settlor and the tes- 
tator. And by another similar indenture, datefl the 1st of 
'Hecember 17^6, and made between the said settlor of the one 
fMit, and aSir William Menry Asihurst, Knt. deceased, and Sir 
JbknjWiallQf. Gardner jo£^ the other part, the ^ettbr further 
. . granteds 
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gnDtodf &c unto the last-mentioned tnutees and their heiri» io 1810. 
amch of the hereditaments devised to him by the said will, as. .J^™ 
vere situate in the > county of Oxford, and in Pounden, in the ^, 

parish of Txfyford, in the county of Bucks, to hdd unto the Wykham, 
trustees and their heirs, -upon trust, by .the rents and profits. ^ ^ 

^reof, to raise and pay unto £/^anor Lady Caiman and h^r 
assigns, during her natural life only, the further. y^rly rent-, 
charge of 200/,, as and for an addition to the jointurfs of 5002*. 
and' 300/. before secured to her, with the like <x>venf|nts as in 
the last^mendoned indenture. Thomas Francis Wemnan, the. 
second son of the testator, died in 1796, unmarried, and without 
issue, in the lifetime. of P. Lord Wenmauj his brother, and on 
the 26th of March 1800, the same Philip Loid Wenman di^, 
without leaving any issue, and leaving Eleanor Lady Wenman- 
liim surviving. Sophia Wenman, the only daughter of the first 
suuned Lord Wenman, intermarried with William Humphrof 
JFykham deceased, and having survived him, she died in March 
J 792, leaving issue, William Richard Wykham, her eldest son; 
J^kUip Thomas Wykham, the plaintiff; and Harriet Mary 
JVykkam, who intermarried with Willoughby Bertie, one of the 
defendants. By indentures of lease and release, of the 1st and 
^j{d days of January 1799, the release made between William 
JEUchard Wykham of the one part, and William Walford, gent. 
of the other part, the said William Richard Wykham conveyed 
to the said W. Wal/brd and his heirs, the life-estate of him the 
said William Richard Wykham, expectant on the decease of the 
said P. Lord Wenman, and the estate or uses by the will of the 
said Philip Lord Wenman, deceased, devised to the son or sons 
of the then present P, Lord Wenman successively in tail male, of 
and in all the manors and hereditaments of or to which the said 
W. R. Wykham was seised or entitled for an estate tail under or 
by virtue of the said will, in trust for William Richard Wykham 
and his assigns during his life, to prevent any wife of the said 
W. R, Wykham from being entitled to dower out of the same 
premises. W. R, Wykham, on the death of the late Lord Wen^ [ 322 ] 
man, was let into possession of all the testator's real estates and 
hereditaments not sold by the trustees under the will, and en« 
joyed, the same until his death ; and by indentures of lease and 
release of the 20th and 2 1st days o(June L800, the release made 
between William Walford o£ the first part, W. R. Wykhemct 
ihe, second part, William Meyrick of the third part, WJUianf 
JBrpdcrip of the fourth part, and Richard Chapman of the G6^ 

part, 
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18 to. pftrt) aR the manoips nd hereditsAieRtB of Mm tite said IF. X. 

V^Ai(ai», ivfiich came or deseended t6 him under or by virWe 

^^^^^ of the win of his grandfiither, P. Loid Wmmdn, m Ae eoaiitie» 
WriPKAir. ct Chtfbrdf J^kSf «nd £?ne, were granted and conveyed by 
inUkm WfAford and fT. H. fVykham xmto f¥. Meyridt^ hit 
heirs and assigns, to make hijai tenant to the precipe, in ordi^t 
that coaimon recoteries might be had and suftted thenn^. 
Aaeoveries were in, or as of TVinity term 18M, slilfered of the 
same premises, in whidi W. Broderip was demandant, IV'. Afig^^ 
rtck tenant, and W. R. Wyitham was voucheOi BVeesnortoAy 
Wenman was Uying when the indentures of the SOtb and illst 
diys of June 1800 were executed, and the recoTeries sixSiTpA^ 
W. M. Wykham died after the snffering such recoreries, tiz. on 
the 1^ of Jtdy 1800, leaTing the defendant, Saphia EHoAetM 
ffykkam, his only daughter and hdress at law ; and she is mm 
the heiress at law of Philip Lord fVenman the testator. We 
mortgages are stHl unsatisfied and ouistandingy and aU LcMto 
Wenman the testator's debts are not yet paid. The con i plai n- 
ant filed his bill against the defendants in the Court of Chancery^ 
inristing ttiat the estate in tail male limited by the will of the 
testator P. Lord Wenman to the first and other sons of rite body 
tf his daughter Sophia^ was not barred by the said recovery, 
asid praying that he might be declared entitled to an estate taH 
under that will in all the estates thereby devised, and that poa- 
[ S2S ] session thereof might be delivered to him accordingly, and 
praying an account of the rents and profits thereof, accrued since 
the decease of W. R. Wykham, and that the Earl of Ahingiem 
«nd Sir WHUam Henry Ashhurstj who were the servicing Put- 
tees in the aforesaid jointure deeds, might, without prejudiee to 
flie joSnture of Lady Wenman^ (who was then living, hat U 
Ance dead,) or any other charges or incumbrances alfecting-the 
itdd estates, be directed to convey and assure the same lo l|ie 
jAitfaitifF, or as lie .should <firect ; and that in such manner, Ihut 
he ni^ be emtbled to sidTer a good and perfect recovery there* 
cC Upon the Itearing for fiirther directions on the i9tk <( 
May 1810, Ae Lord Chancellor directed this case to be stated-; 
and ^<he ^question therefore for Ae opinion of this Court was^ 
vrttei!herthe trustees named in the deeds of appointment of the 
Mth Jim^l7e6, MCh BeeenAer 1789, and the 1st fXDeeefAer 
iVM, tyr tmy -of Aem, todk any and whit estate and interest 
in 'the manors, lands, and 'hereditaments in question, t/t wMdb 
fte R^^ht iluiiourmne WrMtp Lord rrenitutn^ the teatsBtoTf was 

seised 
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Wteild ift fte ihn^t at the time of making hh ^i\\, and wMch 
'¥ftfft tliereby giten to tlie Honourable F^tip ffenman his son 
(aAer#ftrd» PMtp Lord fT^nm^n) for life, or any of tfarem. 
S. Sh&pheH fi>r the plaintiff, P. T. Wykhtm: 
J. Ltns for the defendants. 
^ SkepkitSi Sttjt. for the plaintiff. The eflfect of these settlij^ 
miMt) coupled with the power, if indeed they had any legal 
tfedl at aU) tmisft be, that the trostees took either an estate in 
Ibis or an esp^te pur auter t?/>, for the life of Lady Wenrmm^ Ot 
i eha^etel interest. The trne construction is, that they took an 
titlite jDor Mttttr vie. The important inquiry i^ what was the 
t4tct of the first sertletnent ; for if any estate passed thereby, the 
tttfbsequent deeds, the limitations of which are merely co-exten-* 
%ilpe with those of the first, could pass no further legal estate itl 
the premises, inasmuth as the legal estate would already be 
'I'issted in the trustees of the first settlement. If indeed there 
imi been any difference in the deeds, so that they created 
^^Hftrent uses and consequences, there^might be some ground to 
lU^tte that some estate passed to the trustees by the last deeds : 
ftut here none could pass, whether a fee or an esttfte pur autet 
iflt were created by the first deed, not, if a fee, because the 
Whole legal estate would be exhausted by the first settlemetft, 
not, if an estate for life, because at the moment when the eGtKtt 
pur mittt^vki cheated by the first deed, ceased by the death of 
ImAj Wtninarty the like eiB(tates granted by the second and third 
dtfeds would aho be passed and gone. Perhaps the first deed, 
eohsfdered as a conveyance, would not pass any estate: but in 
Ae ^jteetttion of a power, the appointee does not take his escttce 
tinker the deed which executes, but under the deed #hidi 
thskttm tlie power ; it is the isame thing as if the uses of the ap^ 
pdfaittnent were to be engrafted into Lord WetmafC% will. It vk 
tSilMt that the successive devisees take legal estates under flie 
A^viae. If both the sons had succeeded to the estates^ and 
fttttttied, they might successively have executed this jointtrrtng; 
power, and each of them would thereby interpose a new legjA 
MWte before the estates of the subsequent remainder-men. The 
lAbdt would be the same, as if the testator had devised to Vh 
dA^ hon for life, remainder to these trustees and their hefeti 
during the life of Lady St^anor Bertie^ in truirt to raise aM 
ptty to her £002. per anfmm for her jointure during her Vh 
Mly^ nemahider to the Ifartt and other sons of the body df 
r^ttip Lord WamOH 4n imiL TUh-wodd Imte CMtted ^ meri 

ren^ 
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1810. rent-charge during Lady Wenmaris life, but it would htfve 
8uflSced for all useful purposes. The testator could not have 
interposed here a fee-simple to the trustees of the joiqturc^ 
Wykham. without defeating all the subsequent limitations of * his will, and 
L ^^^^ J turning them all to mere equitable estates; so to construe the 
appointment, thereibre, would be putting a construction upon 
the w 11, directly contrary to the intentions of the testator, 
whose purpose evidently it was to give a legal estate to all the 
devisees for their several lives, and to their children in tail; and 
this intent must be upheld and e£fectuated, except so far as it 
is absolutely necessary to displace the estates devised, in order to 
give place to the new uses engrafted by the execution of the 
power. The word. ^* heirs" being added after the names of 
the trustees, does not the more make this a fee-simple in them : 
for if the word ^^ heirs" were wanting, the Court would supply it, 
that the estate might not be an estate for the joint lives of the 
trustees and the jointress, whereby the purpose of die settle* 
ment would be defeated, if they should die during her life. The 
Court would so coni>true an appointment, as best to effectuate the 
purpose of the appointor*. In the case of Venables v. Morris^ 
7 T. R. 342., the Court held that the trustees there took a fee^ 
because that best effi^ctuated the intention of the settlor; but 
there are several cases where a. fee-simple, primarily given, baa 
been reduced to a less estate by the subsequent provisions of the 
deed, that construction being necessary in order to effectuate 
the intentions of the parties. In order to establish this as a fee, 
the defendant will be forced to contend that when words are 
once used, as here, conveying a fee, no subsequent language of 
the same deed can cut it down to an estate j^r auter vie. But 
if he cannot successfully contend this, the fee in the present 
case is clearly reduced to an estate pur auter vie^ by that which 
follows. The trust is, to pay the rent-charge to Lady JFenman 
during her natural life only. To effectuate this trust, dq 
greater estate than an estate for her life is requisite. An estate 
pur auter vie is most strictly and technically expressed by an ap- 
[ 326 ] pointment to A. and his heirs during the life of B. If it were 
merely to A. during the life of JS., that would be an estate foir 
their joint lives only. By construing this to be an estate in fee^ 
all the subsequent limitations of the will are not merely post^ 
poned, they afe absolutely altered and destroyed ; for they ai^ 
all thereby turned to equitable estates: but if it is construed to 
be an estate pwr. auter vie^ then they are merely postponed dur^ 

ing 
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ing' the life of the jointress, and will siicci^sively take eflect 1810. 
Ite 1^1 estates, when the jointure ceades. Jones v. Lord Say 8f 
Seley 8 Vin. 262. S. C. 1 Cos. Eq'Abr. 383 S Brd. P. C. 458- 
*• A devise to triisitees and their heirs /or eoer^ upon trust out Wykham. 
of the rents to pay several legacies and annuities, and after re- 
hnbuiiBing themselves their costs, she doth appoint her trustees 
to pay all the residue of the rents to the proper liands of her 
daughter Cecil Fiennes, for her life, and alter her decease the 
trustees to stand and be seised of the premises to the use of the 
heirs of the body of Cecil FienneSf severally and successively, 
and to the heirs of their respective bodies in tail male. Lord 
King^ Chancellor, held that the use was executed in the trus- 
tees and their heirs, during the life of Cecil Fiennes^ and that 
fthe had only a trust in the surplus of the rents and profits ; but 
that by the subsequent limitation, the use was executed in the 
|)er8on8 entitled to take by virtue thereof chargeable with the 
JNiyment of the annuities." The reason of this judgment evi- 
dently was, because a life-estate sufficed for the purposes of the 
trust. iMans/leldj C. J. In that case it was never suggested 
that an estate pur aider vie in the trustees would suffice for the 
purposes of the trust. It does not appear by the report In 
Vinery whether there were any solid legacies given by that will, or 
whether there were merely annuities : if they were annuities, the 
trustees nohist have' taken an estate during the lives of the annui- 
tants and the survivor of them, as well as during the life of 
Cecil Fiennesy in order to cfiectuate the trusts of the will.] It [ 827 ] 
is not incumbent on the plaintiff to dispute that. [Loem-ence^ 3i 
1 well remember, that upon that case being cited (a). Lord 
Kenyorij C. J. daid, it was a case by itself, and he seemed to 
think it nfrould have been better to hold that the trustees took 
the fee, and that both the estates limited to the widow were 
equitable^ and might have been united.] Doe ex dem. Compere 
V. HickSf 7 T. R, 433. The question was, whether a devise to 
trustees and their heirs, to preserve contingent remainders, but 
Nevertheless to permit and suffer the tenant for life to receive 
•the rents and profits during his life, with remainder to his first 
and other sons in tail ma!e, conferred on the trustees the fee, or 
an estate pur auter vie. Upon failure of the issue of the tenant 
for life, diere was a remainder to another tenant for lif^ fol* 

{a) Probably in the case of Harton v. Hartoth 7 T. R^» 654. And see 
Dee d. Liicester v. Biggs^ ante^ vol. S. p. 1U>* 

lowed 
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1810. lowed by tbe like limitation; and these circumstancai JDAified: 
tjbe Court iB saying, that the testator meant to devise to tb^ 
trustees an Mate pur atUer vie only; for if the first devisa tp 
Vywam. preserve contingent remaind^^s, gave them the feissiipplfy ihe 
second could give them no legal estate, so that such a construe-* 
tion would be Inconsisl^nt with tbe subsequent limHaUoos. fo 
bke manuer tbe devisor's general intent in tbe present rasa^ ra^ 
quires that tbe trustees should take an estate for life only; for 
be gives the same powers to all the subsequent remaindernwa 
to create tbe like estate as the first, wfaich would be iniy>«sisteitt 
wi^b the first execution Qf the power, if tbe first had croat^ a^ 
estate in fee. It may, however, be the case^ Aat tbe woidi 
purporting to grant an estate in fee are an excessive execntioa 
of the power, and it will be argp^d that therefore tbe appi^iAl* 
ment shall be bad in toto. But that will not foUow, emeo if 
[ 328 ] that part of it should be bud for ^cess: &r appcwtments ^x» 
IMtters sui generi$i and not to be construed by the ruks us 
other conveyances. Perhaps this iAstrument, which *i^ not n 
lease and release, confers no legal estate. But ih» covenant for 
quiet enjoyment, even if it stood dk>ne, would operate as n 
good appointment: if it were, *^ I lypoint A* and J9. trosteeSf 
and I covenant that they may enter «ml quietly eiyoy dorinf 
tbe life of Lady JVenman;'' that would be a good app oi n»P Wt 
of 9A estate for her life. [Skati, J. A covenant^io 9ImA 
a^sed to uses has been held to opecata as a good appointmrnt.] 
lEes, mafig v. MeUingj i Vevi. 288. There was a pow«r %^ 
niaka a jointure : tbe devisee covananted to ataod seised to thf 
«se of himself for life^ and after his decease to tbe use of bis 
wife. It was a question what estate tbe devii^ took by th^ 
4i^ise^ whether an estate fer life^ or in tail, and be auS^aed 9 
recovery previous to entering into this cov:enant. Mainsfordi h 
tbouj;bt he took a» estate tail by tbe devise^ asd bad i^npe wr 
guirod Ibe fee^ and that aa be bad both an lotenest and a power, 
Uie use should arisejout of bis interest, and not be executed by vir- 
tue of his power, according to Cke/s case^ 6 Co. 13. But Hak^ 
& J. held that he took an estate tai^ and that though tb^ 
lointure were here by covenant to stand aeised, (an improp^ 
Way to eKeoute his power,) yet it might be construed an exe- 
onioQ of it Mich$. 51. in that court, Stapkion'^ <^e, wherr 
a devise was to A. for life, remainder to B. for life, remainder 
^ C in fec^ with power to A to make bis wife a jointure. B. 
covenanted to stand seised ^r the jointure of bis wi^ re^til^ 

his 
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1(10 pQver. Though this could not make a legal joiatere^ yat 
it WB» rau^lved to inure by virtue of his power. Q$kmdo non 
vglet gmd agOf ut ago^ valeat^ guantitm valere potest. But ia 
tjbf priaopal caae, HaU^ C. J. held, that Bernard had got a 
new fee, which though it were defeasible by him ixi the remaio- 
dary yet the covenant to stand seised should eoure tberaon, and 
the use should arise out of the fee*" Therefore, as in SUipU^ 
tan*§ case a covenant to stand seised was a good executiou of 
the jointuring power, so here, if the grant to the trustees and 
thair heirs be an excessive execution, the covenant for quiet en« 
jf];ymeat during the liie of Lady Wetunim, will operate as a 
gsod appoiniroent. That covenant indeed gives the trustees na 
action on account of any interruption that may take place after 
the decease of Lady Wenman^ but during her life the settk)r 
covenants, not far his own acts merely, but for the act# of all 
cleiming under the testator. This indicates the intention o( 
grapting a lifi>>estate only ; for this covenant extends to the acfei 
of all the remainder-men in tail^ against whom, if he meant to 
give a li£e-estatc^ ha may safely covenant^ for while the jointura 
ia serving out of a life-estate, they have neither of tham any 
right to enter ; but if he had created a fee^ he would have been 
covenanting for their perpetual forbearance^ durij]^ an estate^, 
which he had no right to create. Curtis v. Price, 12 Ves. 89i» 
{^^lids were conveyed to trustees and their fading to the use of 
the husband sans wastes for life^ and from his decease to the 
Hfiaof the wife for life, if, she continued sol^ and if she should 
marry, to the use of the trustees and their heirs, up^n trust out 
gf the rents, to pay her SQL yearly during her lifc^ and with 
tha residue of the rents to mamtain the children of the mar- 
Qi|g^ and after the decease of the husband and wife, to the 
«ie of the same trustees and their executors for one hundred 
yflBr% (which was a trust for raising 500/. for younger chij- 
dran's portions,] with remainder to the use of the heirs of the 
llfldy of the wife by her said husba&d, and for want of such 
iinae^ to the right heirs of the husband for ever. Granii M. B. 
hal4i that the Court was authorized to read the settlement, as if 
tb^ words ** during the life of the wife " had been inserted. He 
laid ** the case of JChe d. Compere v. Hicks was very much in 
point, and in the case before him there was, first, what existed 
in that case, a purpose to be answered, for which an estate in 
the trustees during the wife's life would be edBcient, and next, 
alinitatMn for a term of years, which could not arise oonsis- 
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1810. tently with the estate in fee in the same trustees. Therefore^ 
— — hot only was the case similar to that of Doe v* Hicks in the 
^'^*''™^^ particular on which the Court proceeded, but was stronger, as 
WtXHAM. the intention not only would not be answered, but would be 
contradicted, unless the plaintifPs constructipn were put on the 
genieral words of the limitation to the trustees.'' His Honour^s 
judgment did not happen to depend ultimately on this point 
It will perhaps be contended that in the present case there is 
neither a fee nor an estate for life given, but some kind of chat- 
tel interest; but that is here impossible, because the trustees are 
empowered to enter during the life of the jointress only, and 
there is no case in which the Qourts have held, that an estate 
given to trustees is a chattel interest, where the measure of 
the duration, is, as here, the duration of human life. In some 
cases, a fee may be limited down to a chattel interest : a te-' 
nancy by elegit, a devise to trustees to raise a sum of money, are 
chattel interests, although their duration is uncertain. Whether 
this rent-charge might have been conveniently secured by the 
creation of a chattel intereist, and whether the Court of Chan- 
cery, if the matter had been submitted to their direction, would 
have ordered that mode to be pursued, it does not profit to in- 
* quire, but the estate granted is not to be changed by construc- 

tion from a freehold to a chattel interest, even if the latter 
mode would have been rather the more convenient If it be 
urged that it is a chattel interest, because the jointure may be 
in arrear at the time of Lady Wenmauls decease, and that if it 
[ 831 ] were an estate pur auier vie^ the trustees could never atfter enter 
to levy them, IjotA Ellenborou^h^ C. J. suggests the proper an- 
swer, in the case of Doe d. White v. Simpson^ S East 162.9-that 
the Court may presume a chattel interest to arise on the decease 
of the jointress, sufficient in duration to secure the payment of 
the arrears ; though perhaps even that is unnecessary, for if the 
widow were to die in the middle of a quarter of a year, ber 
executors would, under the statute 11 6. 2. c. 19. f. 15^' bi 
enabled to recover the rent-charge for the fractional part of iImi 
quarter elapsed since the last day of payment ; lEind an' argu- 
ment which goes to more than that frtictional part, goes on the 
supposition that the trustees have been* guilty of laches iik not 
enforcing the payments quarterly as they accrued due^ which 
laches the defendant is not entitled to assume as the grooiid of 
his argument {Mansfieldj C. J. Had it ever been deter- 
mined that the executor of a tenant pur outer vU is entitled to 

8 
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stoover a portion of the rent from the last quarter-day under 
'that statute? He is certainly within the mischief, for other- 
iriie the tenant of the land may keep the rent for his own 
benefit.] 

Lensj Seijt/ contra. It may be doubtful whether this instru- 
ment conveyed any estate at all to the trustees : and whether it 
were * not void, not merely for the excess of execution in at- 
tempting to convey a fee, but therefore void in toto : but if it 
conveyed any estate, it either conveyed a fee^ or else merely a' 
chattel interest. In either of these three cases the defendant' 
must succeed. The hypothesis of an estate pur auter vie in- 
volves all the difficulties attendant upon the defendant's argument^ 
and some others peculiar to itself. The question is not, whe- 
ther the creation of a freehold estate less than a fee might have 
tofSced,' but whether the grant of a fee be not a good execution 
of the power. The objection raised to a fee, is, that it would 
counteract all the testator's intention by making all the subse- 
quent estates equitable. But though it might be to a certaia 
degree inconvenient to change a legal to an equitable estat^ 
yet the real and substantial part will not be at all affected by it: 
and if it be good, the recovery will prevail, and all the same 
consequences follow. If the Court can look toidie intention of 
the parties, it will look to the consequences, as tokens to be 
caHed in aid, in developing those intentions. If there be equal 
difficiL^es attendant on both constructions, the Court will ra- 
ther make such an election between them, as not to deprive 
these persons of the right of sufiering a recovery without asking 
the concurrence of parties, who in truth have nothing to d6 
with the estates. This estate was mucli incumbered with mort- 
gages, some for terms of years, a veiy small part bf them, in 
fee. If a doubt arises, whether the estate of the trustees is for 
the life of the jointress only, let it be considered whether the 
pr o perty was in such a condition, that the trustees could, at the 
creaticm of their estate pur outer vie^ and at all times of her 
lifei enter on the land, and receive her jointure. They are to 
receive it quarterly. But on large estates, it is not the practice 
to reserve rents quarterly. Taking it, that the rents are re- 
served annually, or even half-yearly, that they are payable at 
Lady-day^ and that after Lady^ay, and hdore : Midsummer^ 
and before the rents are received, the jointress dies. On the 
ttatutell G. 2. €. 19. 5. 15., her executors could only recover 

«t most the fractional sum which has accrued since the quarter- 
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1310* day, but the prior arrears could never by any process whatever 
be recovered. I'faese would not, perhaps, be reasons sofficient 
to induce the Court to change an estate clearly expressed; bat 
the deed tlearly and manifestly, prima facie^ creates a fee, and 
the only question is, whether it is by implication to be reduced 
to an estate jpnr auter vie. Unless therefore this implication be 
inAdc quite manifest, and unless the construing it to be a ftc^ 
vKili be attended with mUch worse effects than the other alterna- 
tive, the Court will not resort for a solution to the estate fwr 
aiUer vie. There is this further difficulty in the constructkm 
contended for ; here is also a power of charging for younger cbil* 
dren, and if the trustees are to have no other estate than dmng 
^be life of the jointress^ how are they, under that estate, to 
raise the portions for daughters, and to lease for twenty-one 
years absolute? [Mar^field^ C. J. and LaHorence^ J. The 
power3 of charging and leasing are not given to the trustees: 
they are neither empowered to lease nor to charge; but the 
^tenant for life is to exercise th(7se powers a^/ libitum. It is 
argued on the other side, that this could not be a fee in the 
trustees, because duriug the estate of the trustees the tenant for 
life cannot grant a legal lease for twenty-one years, or make s 
legal charge.] ^That is only shifting the difficulties; and per 
haps if all tliese difficulties had been suggested to the testator^ 
be would liave framed the limitations otherwise, and woqU 
have more fully considered the particular way in wl^h thi 
power should be executed. It is of no detriment to the defend 
axiif though this should be held a void appointment; and in 
deed the testator hot having exactly pointed out how far th* 
tenant for life shall go, there is no measure by which the Cmr 
can discern the excess^ and therefore the appointment is had t 
Mo. It even deserves- ta be considered whether this JA9J nc 
be a chattel interest. The argument against it, that the don 
. tion of iio chaitel interest can be measured by the life of nun 
. is a peiit.io princijpiiy for it assumes that, which the defendai 
does not admit, ti^at this estate determines with the life of tfc 
jointress; though no case indeed has been cited, to prove tbat 
chattel interest may not be given determinable with human Itf 
C 3S4f ] As tp the cases cited, in that of Doe d. Compere t. Hicks^ 
was evident that a fee was not intended to be given, because ll 
si^me form of devise to trustees was repeated lifter the lioiitatl* 
of each estate for life; but in the present case there ia no.«a< 
palpable and necessary intendment by which the estate must ' 
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|k* narrowed. Venables v. Morris may be considered as an an* 
Hnority that the Court will, if possible, construe such an estate 
to pass, as best will execute the intention of him who makes it. 
In Curtis v. Price^ it was manifestly not the intention of the 
'settlor to give the trustees a fee, because a term in the same 
premises is immediately after limited to them, to commence 
from the determination of the estate supposed to be a fee : that 
case therefore is not applicable here. The defendant does not 
liiuch rely upon the case of Doe d. White v. Simpson, because 
the Court looked at it with a very different view, but it does 
seem that the Court would there have admitted that, which the 
pllaintiff argues is im|>ossible, the creation of a term for raising 
the arrears after the determination of the life estate. [ManS" 
Jfeldy C. J. If you admit that, you admit that the Court would 
riglitly hold this to be an estate jnir outer vie ; because you re- 
move the objection raised from the difficulty of levying the ar- 
rears after the life estate ; and it would not necessarily follow 
that the original estate might not be an estate pur auter vie, aU 
Ithough we were to hold that, after its determination, a new 
term would arise to complete the purposes of the limitation.] A 
devise of lands to trustees nnd their survivor, and the executors 
x>f the survivor, which has often been held to create a fee, was 
yet, in Doe d, Simpson v. White, held not to have that effect, 
[Lawrence, J. The further trust, to raise 800/., it was held, 
inight be sufficiently satisfied by implying a term after the lives 
of the annuitants) and therefore there was no need to construe 
it a fee.] It is tlierefore not unreasonable to imply a chattel in« 
terest in this case, since it appears to be the most obvious 
way of satisfying the intention of the parties, to create a chattel 
interest; and it may be properly so considered, although the words 
import a fee. It is, however, indifferent to the defendant to 
which of these t^wo constructions the Court may incline. He 
says that the testator has given the tenants for life the power of 
'displacing tlie succeeding legal estates, and converting them to 
eqvjitable csitales : but if this be con^iidered as a void execution 
at law, it will displace no estates; and no injustice will be done 
by this construction, for the setilements will still operate as 
' good charges in equity. A covenant to stand seised is a known 
form of conveyance, and may operate as an appointment, but 
it does not therefore follow that a covenant for quiet enjoyment 
ihouid have the same effect. [Mans/Lid, C. J. The difficulty 
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1810. in King v. Melting was, that the covenant to stand seised w#s 

by a man who could not stand seised, because he was a tenant 

Wtkham f^j, jj^^^ whose estate expired with his own life, nevertheless it 
Wykham. was held a good execution.] The covenant for quiet enjoy- 
ment is only in superabundance and in furtherance of his exe> 
cution, but it did not go the whole length €)( the object ; it 
could operate only for that which he covenanted for, the dura- 
tion of his own estate. None of these expedients contended 
for by the plaintiff would, therefore, have secured to the joint- 
ress the regular quarterly payment of the rent-charge, the estate 
pur aider vie would be attended with great inconvenience, and it 
would be better to hold that the trustees took no estate at all 
than that. 

Shepherd^ in reply. The defendant seems to rely but feebly 
on the argument for a chattel interest. A lease or grant to any 
one generally, without saying more, is a lease for life : it may 
[ SS6 ] be reduced to a chattel by adding any thing which limits it to aa 
event that must necessarily happen in a definite time. In Doe v. 
Simpson^ Lord Ellenborough by no means held, that the estate^ the 
trusts of which were to endure for the measure of human exist- 
ence, was a chattel interest : on the contrary, he held that it 
was, as far as related to the annuitants, an estate pur auter vie / 
but to meet the objection that such an estate would not wholly 
satisfy the trusts of the will, because there was 'a solid sum to 
be raised, he held, that it might, as to that purpose, be consi- 
dered, as if there had been no annuities at all, in which case it 
was clearly to be held a chattel interest for the raising of the 
solid sum : but the Court were quite clear it was not a fee for 
the purpose of raising the annuities for the annuitants. This 
execution is not void in toto : deeds which are completely bad as 
conveyances, will nevertheless operate well as appointments. Such 
was the case cited of the covenant to stand seised to uses. It is 
said that the settlor had the power to make a jomture givep to 
him generally, and that by giving a fee he has executed it in the 
best possible way, but it may be denied that when a power is 
given to perform an act generally, and it may be done in either 
one of three or four methods, the appointor is at liberty to do it 
only in the best possible way ; but if the best possible way were 
to be pursued, it could be executed only by giving an estate pur 
aider vie ; because by that mode it may be effectuated without 
destroying any one of the legal renutinders. In Doe v. Stw^son, 
7 Lord 
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Lord Ellenboroughf C.J. says, (for much stress has been laid 1810. 
on the argument ab inconveniently) "if the inconvenience should 
subsist to a greater degree than it is likely to do, it would not 
warrant us in putting a construction on the will, in order to avoid Wykham* 
it, which the terms of the will do not fairly and naturally in 
themselves bear." In the case of Kenrick v. Lord William Beati" 
derkj 3 Bos. Sf Pull. 175., Lord Alvanley, C. J. says, « It would t 887 ] 
indeed be much more convenient, that the l^ai estate should 
be vested in trustees for the payment of the debts, than that the 
trust should be executed by the devisees under the direction of a 
court of equity ; for a court of equity could not enable a devisee 
to make a complete title to this estate. But this is only an ar- 
gument ab inconvenientiy from which we cannot construe the 
testator to have said that which in fact he has not said.'' The 
observation that the testator seems to have contemplated that 
these estates were covered with incumbrances, and that trustees . 
could not instantaneously get into the pernancy of the rents and 
profits, wherefore an estate pur outer vie would be unsuitable to 
the purpose of securing the annuity, goes to the length of sup- 
posing that nothing might arise during the whole life of the joint- 
Yeas, and that a sale might be necessary, in order to secure pay- 
Ueiit to her executors of 1tbe whole sum which accrued during 
lier life; but this argument is rebutted by the circumstance that 
the testator has devised specific estates for the payment of his 
_ debts, and has devised over the residue, and that he directs the 
jointure to be raised out of the rents and profits only, so that he 
evidently contemplated, that the estate which he subjected to the 
jointuring power, would be unincumbered and sufficient. It is 
argued that the testator, in creating an estate tail, intended that 
the tenant in tail should be in a condition to cut off the entail 
as soon as possible : but this, surely, is not to be presumed, but 
rather the contrary : and though the Court vnll do nothing to 
prolong an entail, they will lend no extraordinary assistance in 
order to cut it off. No case has been cited to shew that an estate 
^iven to trustees and their heirs^ coupled with dutieSj that con- 
sist with a less estate, shall carry a fee. A devise to trustees and 
their heirs in trust to sell, was held by Lord Hardwicke to confer 
^ a fee, because a less estate would not answer the purpose, but [ 338 ] 
here no such necessity exists ; and although, if the settlement 
were now to be made, the Court of Chancery would direct it to 
be framed in the best possible way, yet when the appointment is 
actually made^ and is legally good, the Court will not undo it, 

merely 
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18 lO; merely because a better mode might possibly have be^ sug^ 
— . gested. 

Cur. adv. xmL 
Wykuam*. On this day the Court sent to the Lord Chancellor the follow- 
ing certificate : 

Wei have considered the circumstances of this case, and the 
arguments of counsel for the parties, and are of opinion that the 
trustees named in the deed of appointment of tlie 20th day of 
June 1766, and in the other deeds of the 26ih of December 1 782, 
and the 1 st of December 1 796, did not, nor did any of them, 
take any estate or interest in the manors, lands, and heredita- 
ments in question, of which the Right Honourable Philip Lord 
IFeiimariy the testator, was seised in fee simple at the time of 
making his will, and which were thereby given to the Honour- 
able PA//i/> JVenman his son, afterwards Philip Lord Wenman^ 
for life, or in any of them. 

J. Manffield. 
J. Heath. 
S. Lawrence, 
A. Chambre. 



[ 359 ] White and Others v. Howard. 

Suv. 28. 

iftheHpfcn- T^HIS was an action upon a biflil-bond. The defendant 

•ubtie|T»aio pleaded, that the plaintiffs sued out the writ upon which 

eni«nare th^ thcv had declared a&:ainst him, before the assiffrment of the sup- 

Conn wiU ^v posed writing obligatory was stamped accordmg to the directions 

tiffto'l!«n'rn"r- <^'f the Statute; and also before any cause of action in tl.at suit 

ment, unirss had accrued to the plaintiffs thereupon ; which he averred, and 

wlllaineiid. prayetl judgment, and that the plaintiffs might be directed 

to cause the writ to be returned and filed of record, and thai 

the record thereof, when returned, might be inspected by tlu 

Court. 

Peckwelly Serjt. had on a former day obtained a rule nisi tc 
quash this plea, and that the plaintiffs might be at liberty tc 
enter up final judgment, as for want of a plea. 

OnsloWf Serjt. shewed cause. Although there may be soro< 
surplusage, the plea is jgood. The statute 4- & 5 /inn. c. 16. re 
quires that the assignment of the bail-bond shall be stamped be 
tore any action is brought thereon. This part then of the filet 
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is of itself a good and substantive ground of defence, and the 1810; 

defendant might have stopped here : but he goes on to say, 

**and before any cause of action in that suit had accrued to the 

plaintii&/' whicn is anutlier good defence: he then proceeds to 

pray that the plaintiff may be directed to bring the vrrit into 

Court; it is known the Court will not compel the production of 

the original writ, but this surplusage at the end will not vitiate 

the foregoing part of the plea, which is good. It suggests a 

plain replication, that the assignment was stamped before the 

writ sued out; and the plaintiff might have proceeded to ati 

issue upon that fact. 

Peckxvell in support of his rule. The gentleman who penned 
this plea has laid a very ingenious trap. []e knew the Court 
would not grant oyer of the original writ, and if we had de- 
murred to the plea for want of oyer, he would have said, there 
is a prayer of oyer at the end of the plea. The plea that the as« 
signment was not stamped in due time, is a valid one, and well 
known, but the ordinary and proper form is, to plead that it 
was not stamped at the commencement of the suit : if he had so 
pleaded, the plaintiffs could have taken issue on it with safety, 
but the defendant refers to the time of suing out the writ on 
which the plaintiffs declare. If the plaintiffs had replied that 
the assignment was stamped before the commencement of the suit, 
the defendant would have demurred for the departure ; if the 
replication had been, that the assignment was stamped before the 
original writ was sued out, it could not have been shewn until 
oyer of the original, which is never granted ; if the plaintiffs had 
replied that it was stamped before the capias was sued out, the 
defendant would have said that that was merely mesne process, 
and that it was an admission that it was not stamped before the 
original sued out. The writ on which the plaintiffs declare, is 
not the writ which they sue out ; they sue out a capias ad re- 
^pondendum only, but declare upon an original. In all these 
cases of new devices and experiments, the Court permits judg- 
ment to be signed for want of a plea. 

The Court thought there might be some ambiguity in the 
words "sued out the writ on which they have declared," but [ 3*^ 3 
discharged the rule, upon condition of the defeitdant amending 
instanter^ by altering it to the words "commenced this suit," 
and striking out the prayer of oyer. 

Rule discharged without costs. 
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REGULA GENERALIS. 

IT is ordered, that from henceforth in bailable cases for any 
sum exceeding one thousand pounds, it shall be sufficient for 
the bail to justify in one thousand pounds beyond the sum 
sworn to. 
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1811. 

BOUGHTON V. SaNDILANDS. 

^T^HIS was a case directed by the Lord Chancellor for the A lady having 
-■- opinion of the Court of Common Pleas. The case stated, Jf^^^liTte" 
that on the 26th of January 1 794, Sir Edward BoughtoUf being consent of guar- 
seised in fee of an estate called fVhite Acre^ by his vrill devised the her deceaied 
same to Richard Sandilands and John AUen^ their heirs and as- JJt^'&Si^"^ 
signs, ^* In trust and to and for the uses after mentioned, (that oonarmed by 
«« is to say,) to the use of his daughter Eliza Davisy during her cbanocry, ihe 
•* natural life; and after her decease, to the heirs of her body •"*^*^ ' «*<>• 

, . "^ very, and do- 

*^ lawftiUy to be begotten, in tail general; provided that his said dared the uiet 
«« daughter should marry with the consent of her guardians, and J^in'tmenTof ^ 
V that the husband she misht happen to marry should take he"df««xiher 

1.1 /• T» ». J . ^.. »^ . l»««b«nd. With 

*< upon him the name of Boughton : and m case Eiiza Davts remainder in 
•« should die without issue, then, in trust for his daughters m!rat.'*u*beinr 
•* Caroline Davis and Liuy DaxnSy successively, for life, and to ^Mcovered that 
«« the issue of their respective bodies lawfully to be begotten, mr^^TIntt 
«< successively in tail general. And after the decease of all his ^[^ii*^*J[^,J^ 
^ daughters without issue, in trust for the testator^s own right thereof her 
** heirs for ever." And in the will were contained the following i*ifre,^*did** 
^ords : " I appoint my sister Rutherford and Mr. Sandilands ^^ conwot to 
^ guardians of my said children." The testator died without theparti^oon- 
legitimate issue; Eliza^ Caroline^ and Lucy Davis, named in the ^tteiSiViInd 
will, had gone by the name of Btrnghton in the testator's lifetime, recovery were 
They were reputed and believed to be the natural children of ^ted^d^dof 
the testator. At the time of the birth of Elixa. her mother was ^^^^on, and 

lunered ao« 

lawfully married to a person of the name of Kaye, who was other recorery^ 
living at the death of the testator ; and on the 10th of August J^ mtde i?** 
1798, on. which day Eliza was married by licence to George [ 3^3 ] 
Charley Brathwaite Esq., Mrs. Rutherford and Mr. Sandilands, Sdd'uSltTh?'* 
who were named as guardians in the will, having been first ap- recovery and 
pointed guardians by the Court of Chancery, and having been J^reltd'SH^^u 
parties assenting to the marriage. Previous to this marriage, ^^^ugh made 

* 111^ ^ ' under a mis- 

articles, bearing date the 6th August 1798, were entered mto take of the si- 
by which Mr. Brathwaite covenanted, that upon the said Eliza ^^j^b'tbe 
Davis coming of age, the said estate should be conveyed to certain pvtiet stood. 
uses in the articles specified, and that* hsKand his intended wife 
should join in recoveries for conveying tho« same to such uses ; 
these are entered into in consideration of the intended marriage, 
and of the settlement or provision to be made by the intended 
^ -, husband 
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1811. husband for the wife and her issue. Eliza attained her age of 2 1 

years on the 215/ of March 1799. An indenture of bargain and 

BouGHTON g^]^^ bearing date the 1 st day of May 1 799, was made and executed 
Sandilakds. between G. C BrathtvaitCy by the description of G. C. Brath^ 
voaite BougAtofij of Poston^ in the county of Here/brdf Usq ^ a 
lieutenant^colonel in His Majesty's army (therefore called G. C 
Brathvoaite^) and Eliza Davisy by i\\Q description (^ Elifca hii 
wife (one of the daughters and a devisee, named in the last will 
and testament of Sir Edward Bougktony late of Poston Courts hi 
the county of Herefrnd aforesaid. Baronet, deceased, of the first 
part; James Farrer, Esq. of the second part; and Thomas 
Atkinsofty Gentleman, of the third part : It recited the testator 
Sir £. Boughton*» will, bis death without revoking or altering it, 
the marriage with such consent as aforesaid; that G. C. Brath^ 
waite bad, by virtue of His Majesty's royal licence, assumed and 
used the name of Boughtpti.,- that Eliza^ the wife, had at^aiiieil 
the age of 21 ; that he and she, or he in her right, were in pos- 
session ; that he aud his wife bad agreed and determined to sof* 
fer a common recovery, to the uses therein after limited ; and 
[ $^4f ] tfaiTefore in pursuance of that agreement^ and for barring her 
estate tail, and for assuring the premises to tbe uses thereinafter 
declared, and in consideration of ten shillings to each of them 
paid by the said James Fatrer^ they grant, bargain, and seU to 
him and bis heirs tbe premises, to hold unto, and to tbe proper 
use and behoof of him, his heirs and assigns, during tbe jdnt 
natural lives of the husband and wife, to the intent to n^ke 
him a. good tenant to the precipe, that a recovery might be suf- 
fered, in which a writ of entry might be sued out against Farrer^ 
who was ,to appear and vouch to warranty G. C Braihwaite 
Botighton and Eliza his wife, who were to vouch over the com- 
mon vouchee, &c.; and the recovery was to enure to tbe use of 
such person or.persons, and for such estate or estate*, and to^fgr, 
and upon such uses, trusts, intents, and purposes, and uoder and 
subject to such charges, powers, provisions, and declarations as 
tbe said G. C. Brathwaite Boughton and Elim bis wife,, by any 
deed or deeds, &c. should jointly direct, limit, or appoint; and 
in default of and subject to any such joint direction, limitation, 
or appointment, to the use of G. C. Brathwaite Boughton and 
his assigns for life, sansi waste ; with remainder to the use of 
EUzaYm wife, and b^r assigns for life^ sans waste; with re- 
mainder to the use of Farrer and his heirs, during the lives of 
G. C Brathwaite Boughton and Eliza his wife, and the life of 

the 
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the survivor of them, upon trust to preserve the contingent r^ 1811. 

mainders ; with remainder to the use of the first and other sons 

of Eliza Boughtan, by G. C. Brathwite Boughton her husband, ®^^°^« 
successively in tail male; with remainder to the use of the first and Sandilands. 
other daughters of Eliza Boughton^ by G. C Bratktoaite Bough' 
ton her husband, successively in tail male; with remainder to the 
use of the first and other sons of EUxa Boughton^ by G. C. Brath^ 
•waite Boughton her husband, successively in tail general ; with re- [ S45 ] 
mainder to the use of the first and other daughters of Eliza 
Boughton^ by G. C. Brathwaife Boughton her husband, successively 
in tail general ; with remainder to the use of the first and other 
sons of Eliza Boughton^ by any husband or husbands with whom 
she might happen to intermarry after the decease of G. C. Brath- 
vxiiie Boughton^ successively in tail male; with remainder to 
the use of the first and other daughters of Eliza Boughton, by 
such after taken husband or husbands, successively in tail male; 
with remainder to the use of the first and other sons of Eliza 
Boughton, by any after-taken husband or husbands, successively 
in tail general ; with remainder to the use of the first and other 
daughters of Eliza Boughton, by any such after-taken husband 
or husbands, successively in tail general ; with remainder to the 
use of such person or persons, and for such estate or estates, and 
to, for, and upon such uses, trusts, intents, and purposes, and 
under and subject to such charges, powers, provisoes, and decla- 
rations, as G. C. Brathwaite Boughton, at apy time or times 
during his life, by any deed or deeds, &c. should separately or 
alone direct, limit, or appoint; and in default of such last 
mentioned direction, limitation, or appointment, to the use of 
the right heirs of G. C. Brathwaite Boughton for ever. In 
Easter term 1790, a recovery was duly sufflred pursuant to the 
said deed. This indenture in every part of it describes G. C 
Brat/rjoaile Boughton and Eliza, as husband and wife, but it is 
not expressed to be made in execution of the articles before 
marriage, nor in consideration of the marriage ; and in fact, the 
uses are materially different from tLose to which the premises 
were covenanted by the articles to be^ settled ; and it being taken 
for granted that the parties were married, there is no limitation 
of any use to her and her heirs until the marriage. After this 
indenture was executed, and the recovery suffered in pursu- [ S4i6 ] 
ance thereof^ it was discovered that when the articles of the 6th 
August 1798 were entered into, and when the marriage was sup- 
posed to be had, Eliza was, in law, the daughter of her mother 
and the man to whom her mother was married ; and therefore 

that 
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1811. * that Eliza* s marriage with G. C. Bratkmaite Boughton was not 

duly solerfinized, and that they were not husband and wife ; and 

Boughton ^p^^ ^j^^ ^^.j^ ^f ^^ jgg^g ^[j^^q directed by the Court of Chan- 

Sandilanls. eery, this has been so found. In these circumstances, by a deed 
of four parts, dated the 27th of June 1800, and made between 
Eliza Boughton by the description of Eliza Boughton otherwise 
Eliza Kaycy otherwise Eliza Davisj of Poston Court in the county 
of Hereford^ spinster, atid devisee in tail named in the last will 
and testament of Sir Edward Boughton^ of the first part, G. C 
Brathwaite Boughton of the second part, James Farrer of the 
third part, and ITiomas Atkinson of the fourth part ; reciting the 
will of Sir Edward Boughton^ and the articles of the' 6th August 
1798, the bargflSn and sale of the 1st May 1799, and the reco- 
very suffered in pursuance thereof; and reciting that since the 
said several indentures were executed, and the said recovery suf- 
fered. It had been discovered that at the time of the' date and ex- 
ecution of the indenture of 6th of August 1 798, and at the time 
when the marriage between the said G. C. Brathwaite Boughton 
ahd Eliza Boughton was supposed to be solemnized, Eliza was a 
Intimate child of John Kaye by his wife Salome Kaye^ (in the 
testator's will called Salome Davis^) and that John Kaye and 
Salome his wife, (the lawful father and mother of Eliza) were 
still both living, wherefore, inasmuch as Eliza Boughton was 
' an infant under the age of 2 1 years, and incapable of contract- 
ing matrimony, or of making, or agreeing to make, any settle- 
t S47 ] ment or settlements of her estates or fortune when the before- 
mentioned indenture of the 6th of August 1 798 was made and 
entered into; and when the marriage between G. C. Brath^ 
waite Boughton and Eliza Boughton was agreed upon, and 
was meant and intended to be solemnized, and inasmuch as the 
same indenture of settlement was made and executed, and the 
said marriage was contracted and attempted to be solemnized, 
without the consent of John Kaye^ the father and natural guar- 
dian of Eliza Boughton^ it was considered and understood that 
the said supposed marriage between G. C. Brathwaite Boughton 
and Eliza Boughton^ and also the articles of the 6th of August 
1798, and the settlement of the 1st May 1799, and all other 
* settlements and contracts or agreements for settlements whatso- 
ever, made, entered into, or executed, in contemplation or con- 
sideration of such marriage, were absolutely null and void; and 
that Eliza Boughton and G. C. Brathwaite Boughton were then 
at full liberty, either to mai*ry again, or to remain single and 
unmarried, as they might think proper ; and that if Eliza 

Boughton 
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Boughton and 6. C. Brathwaite Boughton should determine to 1811. 

marry again, then that they were competent and at full liberty, ' 

^ther before or after such new marriage, to enter into and make ^^^"^^^ . 
•such other articles or settlements, of or concerning their estates Sakduuands^ 
or fortunes, or to refuse or omit making any such articles or 
settlements, as they might think proper ; and reciting that Eliza 
Boughton and 6. C Brathwaite Boughton were agreed, and had 
determined, not to marry again upon the terms, or under any of 
the conditions or engagements for making settlements, which 
were agreed upon, or were stipulated for, or made, or entered 
into^ on the treaty aforesaid, or in contemplation of their sup^ 
posed former marriage; and that, in order that if Eliza Boughton 
and G. C. Brathwaite Boughton should thereafter determine to 
marry again, there might be no reason or pretence to contend, [ 348 ] 
insist, or suppose, that such second marriage was agreed upon, 
or had, or solemnized upon any such terms or under any such 
conditions or agreements for making settlements as aforesaid, 
G. C. Brathwaite Boughton and Eliza Boughton had not only 
mutually and respectively agreed to rescind, revoke, and declare 
absolutely null and void, the said two indentures of settlement 
of the edi August 1798 and the 1st May 1799, and all the cove- 
nants, contracts, agreements, uses, trusts, limitations, provisoes, 
and declarations therein respectively contained; but had also 
mutually and respectively agreed to release, ^exonerate, and ^dis- 
charge each other fi'om all contracts, promises, engagements and ' 
agreements whatsoever, either for marriage or for making any 
settlement or settlements upon, or in consideration of marriage 
which had at any time or times theretofore been made or entered 
into between and by G. C Brathwaite Boughton and Eliza 
Boughton^ or by one of them with or to the other of them, or by 
one of them with or to any other person or persons on behalf of 
the other of them ; and of and from all breaches or forfeitures of 
such contracts, promises, engagements, and agreements respeo- 
tively, and all actions, suits, damages, claims, and demands on 
account thereof, or of any of them, respectively, in such manner 
as was thereinafter mentioned and expressed; and that Eliza 
Boughton had also agreed to release and discharge G. C Brath- 
waite Boughton from, and to ratify and confirm all payments thajt 
had been made by or to, and all acts, matters, and things thft 
had been done by G. C. Brathwaite Boughton from, for, or op 
account o^ or upon, about, or concerning the estates devised by 
the said recited willf UAce the numiiige so intended and at- 
tempted 
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1811. tempted to be had and solemnized between them ; and reciting, 
"" that for the purpose of avoiding or obviating and removing all 

^.^ doubts * and questions that might arise respecting the operation 

Sandilands. of the said common recovery, or respecting the sufficiency of 
L ^*y J giich common recovery, to bar, extinguish, and destroy the 
estate tail vested in Eliza Baughton^ under or by virtue of tl|i^ 
saiAe will, with all remainders and reversions thereupon expec- 
tant or depending; and for the purpose of conveying the pre- 
mises to such uses, upon such trusts, and for such intents and 
purposes as were thereafter limited, Eliza Boughton had deter- 
mined to suffer a new common recovery of the premises, in the 
manner thereinafter mentioned; and that Eliza Boughlon had 
requested G. C. Brathwaite Boughton to join with her in making 
a tenant to the precipe for such new common recovery, which he 
had agreed to do in such manner as thereinafter was expressed; 
therefore, by the said deed, G. C Brathwaite Boughton and 
Eliza did severally and respectively rescind, revoke, and declare 
absolutely null and void the said several indentures of the 6th 
August 1798 and the 1st of May 1799, respectively, and dl the 
covenants, contracts, agreements, uses, &c. in or by the same 
indentures, or either of them, limited, declared, or contained ; 
and also all other contracts, promises, engagements, and agree- 
ments whatsoever, either for a marriage, or making any settle- 
ment upon, or in consideration of marriage, which had at any 
time theretofore been made or entered into between them ; and 
they and each of them did quit claim to the other of them, all 
contracts, promises, engagements, and agreements whatsoever, 
either for marriage, or for making any settlement or provision 
upon, or in consideration of marriage, which at any time 
theretofore had been entered into by them, with or to the other 
of them, or by either of them, with or to any person or persons 
whomsoever, on behalf of the other of them; and from all 
[ 350 ] breaches or forfeitures that had been or should thereafter be 
made or committed o^ in or concerning the said contracts, 
promises, engagements, and agreements, or any of them ; and 
also of and from all actions, suits, &c. whatsoever, on account or 
in respect of such contracts, 8cc. ; and for the barring the estate 
tail which by or under the testator's will was vested in Eliza 
Boughton^ of and in the premises, and all remainders and re- 
versions upon the same estate tail eitpectant or depending, (in 
case the same had not already been well and effectually barred 
by the said common recovery); and for conveying, limiting, and 

assuring 
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mssoringthe premises to the Uses, upon the trusts, and for the 1^11. 

intJentrf thereinafter limited, declared, or expressed, and also in 

consideration of I Os. to each of them, G. C. Braihwaite Baughtm ^^^"^^ 
attd EliHa Bou^hton^ paid by Fdrrer^ the said G. C Brathwaite Sahwlands. 
BoughtOHy at the request and by the direction o( Eliza Boughton^ 
atid according to such estate or interest as he had in the pre- 
mises, (if any such he had,) and also the said Eliza Boughton^ 
didcSM^h o^them grant, bargain, and sell, direct, limit, appoint, 
atld cbhfirtVi unto Fmrerj his heirs and a^^signs, the premises, 
aifid nil their and each of their estate, to hold unto and to the 
use of Parrer^ his heirs and assigns, for the life of Eiizn^ ^io the 
latent that a recovery might be suffered, in which the writ of 
entry was to be prosecuted against Tarrer^ who was to vouch 
Eliza Boughton^ (not G. C Brathwaite Boughtrm^) who was to 
touch the common vouchee : and the uses were declared to be to 
«ucb person or persons, and for such estate or interest, estates 
or interests, upon such trusts, and to or for such intents or 
purposes, and under and subject to such powers, provisoes, 
charges, conditions, and restrictions, and in such manner and 
form as Eliza Boughtoriy (notwithstanding any coverture she 
might be under, and whether she should be covert or sole,) at 
any time or times during her natural life, by any deed or writing [ S5l ] 
cither with or without power of revocation and new appoint- 
ment, should direct, limit, appoint, give, or devise the pre- 
mises; and in default thereof, to the use of Parr^ and his heirs 
during the life oi Eliza Bougktonj in trust to permit her to hold 
and enjoy the same, and to receive and take the rents, issues, 
and profits thereof for her own use during her life, and to con- 
vey such estate or interest to such person or persons, and at 
such time or times, and in such manner, as Eliza Boughton^ 
(notwithstanding any coverture, and whether she might be covert 
or sole,) should direct or appoint ; and from and immediately 
after her decease, then to the use of the right heirs of Eliza 
■Botighton for ever. In Trinity term 1800, a recovery was duly 
tuffered, pursuant to the last deed, wherein Eliza Botighton was 
-Vouched, and not G. C Brathwaite Boughton. 

By indentures of lease and release, dated Sd and Sd April 
1802^ and made between Eliza Boughton^ (by the same descrip- 
tion as in the last deed), of the ^rst part^ G. C. Brathwaite 
J)oi)^^(7fi'of the second part, Jcmes l^orr^of the third part, and 
U^ilUam Fulke GteMe^ Thomas Coutts^ and Edmund AntrobuSj 
Esqrs. of the fourth {^art, redting the deed of the 27th Jme 

4 ISOO, 
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1811. 1800, and that a recovery, (as the fact was,) had been suffered 

according to it ; and that a marriage had been agreed upon,- and 

uoHTON ^^^ inteqded to be shortly had and solemnized between G. C. 
Sansslands. Brathwaite Boughton and Eliza Boughton; and that upon the 
treaty for the marriage, and in consideration of the settlement or 
provision agreed to be made by G. C Brathwaite Baughian upon 
and for Eliza Baughtorif and the children or issue of the said 
marriage, (if any such there should be,) in such manner as 
mentioned in a certain indenture of three parts, bearing equal 
[ 852 ] date therewith, it was stipulated and agreed, by and on the 
part oiJEliza Boughiofiy that she should and would, previous to 
the solemnization of the then intended marriage, limit, appoint, 
settle, convey, and assure the premises to the several uses, &g. 
thereinafter limited or expressed; and that Farrer had agreed 
to jgin with her in conveying the premises in such manneras 
thereinafter expressed; therefore, in pursuance of that agree-- 
ment, and in consideration of the said then intended marriage, 
and of the settlement or provision made or agreed to be made by 
G. C. BreUhwaite upon or for Eliza Boughton^ and the children 
or issue of the intended marriage, (if any such there should be,) 
as in the said indenture bearing equal date therewith was men- 
tioned, she, the said EUza Boughton (in exercise of the power 
given or reserved to her by the last-recited indenture, and with 
the privity and consent of G. C. Brathwaite Boughton^) directs^ 
limits, and appoints, that the premises should go, remain, and 
be^ and that the said indenture, and the recovery suffered in 
pursuance thereof, and all other assurances, dhould from thence- 
torih operate and enure to the uses, &c. thereinafter limited. 
And for the considerations aforesaid, and for the better and 
more effectually conveying, settling, and assuring the premises to 
the uses, 8cc. thereinafter mentioned, and in consideration of lOi. 
a-piece to Eliza Boughton and James Farrer ^ paid by WUUam 
Futke GreviUe, Thomas CouttSf and Edmund Antrobus, the said 
James Farrer (according to his estate and interest in the pre- 
mises, and at the request and by the direction of Eliza Boughton, 
and with the privity and approbation of G. C. Brathwaite Boug^ 
tonj) bargains, sells, aliens, and releases ; and Eliza Boughton, 
with the like privi^, consent, and approbation of G. C. Brtsth^ 
r S58 ] ^>Mu^ Boughton, grants, bargains, sells, . aliens, releases, and 
confirms unto Greville, Coutts, and AfUrobus, (being in their 
possession,) and their heirs, the. premises, to hold unto itheoi, 
their heurs and assigns for ever, to the uses, &c« thereinafter 

limited; 
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ttmited ; (that is to saj,) to the use of Eliza Boughton and her itfl L 

beirsi until the intended marriage; and from and after the 

solemnization thereof, then to the use of such person or persons, J^ 

md for such estate or estates, and to, for, and upon such uses, SAViuiiANM 
Btc as G. C. Brathwaite Boughton and ELza Boughton should 
by deed jointly appoint; and in default thereof to the use of 
O. C. Brathwaite Boughton for life ; remainder to the use of 
Eliza Boughton for life ; remainder to the use of the said trustees 
vad their heirs, during the lives of G. C. Brathwaite Boughton 
and Eliza Boughton, upon trust to support contingent re- 
mainders ; remainder to the use of the first and other sons of 
Eliza Boughton by G. C Brathwaite Boughton, successively in 
tail male ; remainder to the use of the first and other daughters 
cf Eliza Boughton by G. C. Brathwaite Boughtofi, successively in 
tail male ; remainder to the use of the first and other sons of 
Eliza Boughton by G. C Brathwaite Boughton, successively in 
tail general ; remainder to the use of the first and other daugh- 
ters of Eliza Boughton by G. C Brathwaite Boughton, succes- 
sively in tail general; remainder to the use of the first and other 
ions of Eliza Boughton, by any after-taken husband, successively 
in tail male ; remainder to the use of the first and other daughters 
of Eliza Boughton, by any such after- taken husband, succes- 
sively in tail male; remainder to the use of the first and other 
sons of Eliza Bomhton by any after-taken husband, successively 
in tail general; remainder to the use of the first and other 
daughters of Eliza Boughton, by any after-taken husband, suo- 
cessivily in tail general ; remainder to the use of such person or 
persons, and for such estate or interest, estates or interests, and 
to and for such intents and purposes, and under and subject to 
such powers and provisoes, charges, conditions, and restrictions f 354 ] 
as Eliza Boughton (notwithstanding coverture) should by will, 
executed and attested as therein mentioned, limit, appoint, give^ 
or devise the same premises; and in default thereof, to the use 
of the right heirs of G. C Brathwaite Boughton for ever. G. C. 
Brathwaite Boughtofi docs not convey by these deeds of the 2d 
and 3d of April 1 802. A marriage was afterwards duly had aud 
aplemni^ on the 24th of June 1802. There has since been 
bom a daughter of the said marriage, named Frederica Emma 
Laura, who is now living, and no other issue. G. C. Brathwaite 
Boughton, conceiving that the deed of 1st May 1799, am} the 
recovery thereupon suffered, were not void in lawt^^has, in the 
form prescribed by that deed, limited and appointed to A. B. 
Vol. III. S and 
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1811» and bis heirs, the premises, upon the determination of thd> 

■ • former estates, by that deed and recovery supposed to be created: 

^^ and Eliza Boughtouy conceiving that deed and recovery to be. 

SAimMKiw^ void in law, has, according to the form prescribed by the deed of 

the dd oi April ISOS? limited (subject to the prior estates tliereby. 

6up)>osed to be created) the premises to C. D. and his heirs. 

The questions therefore referred for the opinion of the Court 
of Common Pleas, are : 

1. Does Frederica Emma Laura^ the daughter of the s$id. 
marriage, take any and what estate in the premises by virtue of. 
the deed and recovery of J 799? or is the proposition recited in. 
the deed of the 27th <}{ June ISCKH true in the law, that the 
deed of Ist of Mai/ 1799, was absolutely null and void ? 

2. Does Frederica Emma Laura^ the daughter of the said 
marriage, take any and what estate in the premises by virtue of 
the deed of the £7th of June 1 800, the recovery suffered accord- 
ing thereto, and the deeds of 1802, or any, and which of them ? 

[ 355 ] 3, Is A. 5., the appointee of G. C. Bratkwaite Boughton^ 

entitled to any and what estate in the premises? 

4. Is C Z)., the appointee of Eliza Boughton^ entitled to any 
and what estate in the premises ? 

This case was thrice argued : the first time in Easter teriti 
1809, by Lens^ Scrjt. for the plaintiffs, (who were said to be 
GeoL C. Brathxmite Boughton^ now Sir Geo. C, B. Boughiony 
Eliza^ now Lady Boughton^ Frederica Emma JEmra^ her daugh* 
ter,) and C. Z)., her appointee, mentioned in the fourth query; 
and by Besl^ Serjt. for the defendants (a), who were said to be 
the trustees under the will of Sir Edward BoiightoUj and who* 
had filed their bill, praying to have the deed of 1799 delivered, 
up to be cancelled ; the second time in 7rmi(y jterm 1809, by 
Shepherd^ Serjt. for the plaintifis, and WiUiamSf Seijt. for the 
defendants; and again, the third time, in Hilary term 1810^ 
by Lens for the plaintiffs, and Williams for the defendants. 

Tlie first and second arguments were in substance as follow. 
For the plaintiffs. The principal question is, what was the 
effect of the deed of Ist May 1799, and the accompanying, 
recovery, for the articles of the 6th of August^ being purely 

(«) Both the counsel for the defendants declared, in the course of each of 
dieir several arguments, that they did not know who the persqns were in 
whose behalf they were to contend, nor what were their interests; and thar 
diey abstained from pressing some points, lest they should injunr their 
clients' interests ^tboot knowing it. 

equitable^ 
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equitable, do not affect the legal estate. As to this deed and 1811. 

recovery, two propositions are asserted by the plaintiffs : first, 

that the deed and recovery, considered as one assurance, are u^^tom 
both void together; secondly, that the deed is void even if the Saxdiland«» 
recovery stands good. If the deed be void, and the recovery 
good, then there being Jio declaration of the uses of the recovery, 
the uses shall result to Lady Boughton^ the person suffering the [ 356 ] 
recovery, in fee. 2 B4>, Ab. 789, line 4^5. pi. 1., and again, 
ilALy line SO. pi. 2. ** If two join in a common recovery, where 
one, (as here the supposed husband,) hath nothing in the land, 
and no use is limited thereon, this shall be to the use of him 
solely who had the interest in the land, and no use shall arise 
to the stranger." But if it be a necessary consequence that the 
deed of Ist Mm/ 1799 cannot be good for the purpose of making 
a tenant to the precipe^ and bad for the further ' uses, and that 
the recovery and the deed must fall together, then the plaintiffs 
contend that the recovery is void also. For where the whole 
foundation of a deed fails, there the deed itself is void ; and the 
recitals all shew that this deed is made upon the very foundation 
of a marriage previously had, which marriage did not in truth 
exist : therefore none of the terms contained in that deed can 
have any effect or legal operation. The deed recites that Geo. 
Moughton and his wife had agreed to suffer a common recovery: 
if she was not his wife, then there was no agreement; it was not 
agreed between him and Eliza Boughlon^ a feme sole; the parties 
are described as husband and mfej the uses are declared to be, 
to such person as he, and Eliza Boughton his wife, should ap- 
point: if he was not her husband he had no such power; still 
less in that case was there any foundation for the uses to the 
supposed husband for life, remainder to his wife Eliza for life, 
and to her first and other sons, and first and other daughters, 
by G. BougkUm, her husband, in taiL It is unnecessary to dis- 
cuss whether the parties could, if they had pleased, have framed 
a settlement containing a provision for illegitimate children to be 
thereafter born of them ; they never had it in contemplation to 
make any such provision, nor do the words of this settlement 
create any such ; for the first and other sons and daughters, can, 
in law, designate only legitimate offspring. The uses in this 
deed depend upon an implied condition precedent in law, al- [ S57 ] 
though it is not in form a condition : it is assumed that a legal 
.marriage had taken place: -if there were not that, it was not in 
the contemplation of the parties to. make any change in her estate 

S2 at 
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1811. at all : the marriage therefore failing, the uses are void. S Of. 

. Dig. 78 Condition B.l. A condition precedent is such as ought 

^°f ^ to be performed before the estate vests, or the grant or gift 
SanDilands. takes effect There was no intent in Eliza Boughton to transfer 
this estate, otherwise than on the supposition that the usea 
which she proposed were to take effect Co, bitt. 201. a. Little^ 
ton subdivideth conditions in deed into conditions precedent, (of 
the which it is said, conditio adimpleri debet priusquam sequatur 
effrctusyj and conditions subsequent. Litt. 378. Suchvcon- 
ditions as is intended by the law to be annexed to any thing, 
is as strong as if the condition were put in writing* [Mansfield^ 
C. J. Suppose, instead of the circumstances which have happen- 
ed, the lady had, after making the deed, discovered that her 
husband had been previously married to another woman : would 
not that have avoided the deed ?J No case is extant exactly 
similar, but in several cases where marriage has been the foun* 
dation of the deed, the foundation failing, the deed has had no 
effect 2 Ro, Ab, 792., line 47. pL 3. If -4., being seised of 
land, in consideration of a marriage to be had between him and 
J?., covenants to stand seised to the use of himself and B. for life» 
this is a contingent use, so that if the marriage do not take 
effect, the use shall not arise to B. Ibid.pl. 4. V A. being 
seised of land, in consideration of a marriage to be had between 
B.J his son, and C, a woman, who are infirA annos rutbileSf 
covenants to stand seised to the use of B. and C, and then the 
marriage is had, and then they are divorced, the use limited 
•to the wife shall cease. Dyer \S. a. pL 61. A man gave 
certain goods with his daughter in marriage, and afterwards 
they were divorced: the question was, whether the woman 
[ 358 ] should have her goods back again by Fitzherbert and BauUtwinc 
*.Js*, it seems reasonable that she shall have ;them, inasmuch 
as the cause and consideration of the gift is then defeated; for 
the goods were given in advancement of her marriage^ and ce^^ 
sante causdj &c. And the book dtes 19 E. 3.^ that if land be givea 
in frankmarriage, and afterwards the donees .are divorced, the 
one by whom the cause of divorce was first moved, shall lose the 
laud. As if the woman sues it, the husband shall have the land, 
and e contrd. But Fitzherbefi said, that there was another re- 
port of that case, which said that the land should be divided be- 
.tween them. And note, that about the 26th year of H. 8., upon 
evidence given in a writ of detinue, the Court was of opinioii, 
««that if a woman had goods, and afterwards the husband and 

she 
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•he were divcmsedy she should have again all the goods which 181 !• 

were not spent.'* [Heath, J. So it was always, if a woman en- 

feofied a man causd matrinumii pralocuti, and the marriage did ^. 

not take place, she should have her lands again ; which comes SAJwiLAxm^ 
nearer to this case.] Lib. Ass. 19 Edw. S. fol. $0. pL 2. Novel 
disseisin between a woman plaintiff and a man d^endant, be- 
fore Shard and Slqf» It was found by verdict that the father of 
the plaintiff gave to the defendant the lands in frankmafriage, 
when they were if^a annos nubileSj both the one and the other ; 
and that afterwards, at their full age, the man was divorced, and 
that, with the good will of the woman ; and that the divorce 
was made at the suit of the husband, ^nd after the divorce he 
kept possession of the entire^, and ousted the woman, where« 
upon she brought assise; and because she was the cause of the 
gift, and the frankmarriage was terminated by the divorce at the 
suit of the husband, it was agreed that she should recover the 
entirety. P. 1^. E. S. Assises 8S, Co. IaU. 204. a. And yet 
sometimes in case of lands or teneipents, catisd shall make a con- 
dition. As if a man give land to a man' and his heirs, causd [ 859 ] 
matrimonii praloaUi, in this case if she marry the man, (for (a) 
so it is printed in all the editions, but the sense seems to require 
tfiat it should be ** if she either refuse to marry the man,''} or 
the man refuse to marry her, she shall have the land again to her 
and to her heirs. Whether it be the case of a divorce, or 
of a marriage void ab initio^ so that the foundation fails, causdp 
it can make no difference; and the deed of 1799 was therefore 
void, and Frederica Emma tiattra takes no estate under it. Be- 
fore the deed of 1800 was executed. Lady BoughtQn% therefore^ 
had the uses to herself in fee, and Sir Geo. Bougbtan did not 
take even a life estate under the recovery and deed of 1799. It 
remains to consider the effect of ihe subsequent deeds and re-t 
covery. It is immaterial to the plaintiffs whether the deed of 
1799 was. wholly void, so that there was no good tenant to the 
precipe, and so the recovery bad, or whether the uses declared 
were alone void: for if the deed of 1799 being wholly void, the 
first recovery was bad. Lady Boughton continued tenant in tail^ 
until the entail was well barred by the second recovery : if the 
first recovery was good, Lady Boughton vras tenant in fee when 
she executed the deed of 1800, and suffered the second recovery; 
but a recovery suffered by a tenant in fee does not in anywise 

(a) Upon referring to the text it seems probable that the learned commefi- 
tator wrote it as it is printed. 

impair 
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181 !• impair or weaken that estate^ and the deed of 1800 gives her at 

ample a power of disposition over the estate as can be created. 

BouGHTON jj. j,^,^^^^^^ ^i,g ^ggg ^f ^i^e jg^ ^f ^799 ^^^ ^ot void, it 

Sandilands. might be thought that the deed of 1800 was an appointment 
made by Lady Boughton and Sir George Boughlon, in pursuance 
of the power contained in the first settlement; but it is impos- 
sible to sustain that proposition, because the parties evidently 
never intended it as an appointment ; on the contrary, they set 
[ 360 ] out in the beginning of the deed of 1800, with declaring that 
the deed of 1799 was void already, but in case it were not, they 
do all they can to rescind it ; we cannot therefore argue that 
they meant to act under it. But these two persons together 
were evidently able, either jointly, or both, or one of them, se- 
parately, to dispose of the whole estate as they did ; and whether 
the estate moved from the one or from the other, the effect is 
the same. The deed of 1802 is no more than an ordinary set- 
tlement made previous to marriage. No joint appointment has 
been made under the power thereby created, the life estates to 
the husband and wife take eflect : there are no sons of the mar- 
riage, but there is a daughter, Frederica Emma Lauraj who takes 
the estate tail thereby created. There have been separate ap- 
pointments made by Sir Geo. Boughton and by Lady Boughton^ 
by both under a misconception, and, supposing that the deed 
of 1799 is void, their appointees take no estate thereby. If, 
however, the deed of 1799 is good, Frederica Emma Laura takes 
an estate tail under it ; for not being born until after the mar- 
riage, she comes under the legal description contained in that 
deed, of a daughter of Eliza Boughton by G. C Brathwaite 
Boughton her husband. -*• 

For the defendant. The deed of 1799, which led the uscf, 
and the recovery, form together but one assurance, and must 
stand or fall together ; and as the recovery is clearly good, it 
will also uphold the uses declared by that deed. There is no 
distinction between saying that the foundation of the deed fails^ 
and that there is no consideration for the deed ; for supposing 
that the deed were made on a mistaken consideration, it was at 
most but as if made upon no consideration ; and it is clear that 
the want of consideration does not avoid a deed. It never waa 
yet heard ofi that a recovery was void because the foundation of 
it failed. In a case where a fine is levied or recovery suilered» 
the estate passes, although there be no consideration, or tlie consi- 
[ 361 ] deration never takes effect or be illegal. Before the statute of 

4 usesy 
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• Qset, a court of equity would not pnforce a contract which raised 181 K 
■ mn use, without a consideration, as upon a covenant to stand 

seised, or the like; but since that statute, <4n cases where uses ''^^^ 

' pass by way of transmutation of possession, as by fine, feoffment, Sandu^iw. 
or recovery, there the consideration is not at ail material ; fpr 

. lie that dotli make the estate, may appoint the use tp whom ho 
will, without any respect to marriage, kindred, money, or at)y 
other thing: for in this case h/s own will and consideration 
guideth the use and equity of the estate : yet in bargains and 
sales, and covenants to stand seised to iises, it is otherwise ; for 
there, consideration is so necessary, that nothing will pass, 
neither will any use rise, without a ponsideratioja/' SAepk* 
Touckst, 510, 511. 2 Bx). Abr. 791. ZiW IQ. pL U V a man 
levy a fine, and covenant by indenture, in con^ideraUon of blood, 
and of the marriage of his bastard daughter, that the conusee 
shall stand seised to the use of his daughter, although this is not 

. a good consideration to raise an use by way of covenant, yet it is 
sufficient upon a (ine : for the will of the party is bufficient for 
that, without con:!:ideration. PL 2. ibid. If A. in consideration 

: of 100/. paid by B, makes a feoffment in fee to JS., and C, the 
son of J9., that shall raise an use to C well enough, although 
all the consideration was given by B. S^.Owen^ 41. Slovens w^ 
LayloH. Mutual covenants that T. the son of tlie one party, 
and M. the daughter of the other, should marry; pro quo qui^ 
dem maritagio sic postea Iiabendo ; A, covenanted to make an 
estate to T. and -J£, and to the heirs of their bodies for the join- 
ture of M.9 and a fine was levied between T. and M. and ibQ 
covenantors, to the uses of that deed. T. died, and 3f. inter- 
married with 2^. Ga'-sdy^ Serjt. moved that the uses should be 

• to the conusor. Walmsley. It is not like the case of a covenant 
to stand seised, which depends on the consideration ; to which 

all the Court agreed. Here the purpose was most expi*ess sic [ Z§2 ] 
postea habendo ; yet upon that sound distinction between tortious 
and rightful conveyances, tlie deed was not void, but the uses 
took effect. Jones v. BoylesoUf W- Jon. 84-5. Humphrey Hill 
covenanted by indenture, in. consideration of the lov« that he 
bad to William HiU^ and that he was of his surname and con«« 
sanguinity, and for the preservation and continuaiice of the 
estate in the name of the Hills^ and in consideration of a mar^ 
riage to be had between Richard Hill^ the son of the said WiU 
Ham HilU and Ursula^ the daughter of J. S. : and the covenant 
^ was. to assure bis lands to Humphrey Hill for life, with ret 

maind 
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1811. inainder to the said Richard and Urstdaj and the heirs of the 

body o{ Richard; remainder to the use of William Hill in tail| 

BouGRTOK ^^jj remainder over : a feoffment and fine were made and levied 
San»iland8. to these uses : Ursula married another man, and Richard another 
wife : Humphrey Hill died, and the question was, what estate 
Ursula had ; and it was resolved by the Court, and so adjudged, 
that the said Richard and Ursula were joint-tenants, notwith- 
standing that the marriage took not effect, by moieties, and not 
by entireties. The difference is, that if the conveyance had 
been by covenant in cons^fleration of marriage, there^ if the 
marriage had not taken effect, the woman should have nothing; 

- but since a feoffment and fine were made and levied to that use, 
it is otherwise. S. P. S. C. 2 Ro. Ahr. 792. S.jl. 2. Page v. 
Hayxardj 1 Salk. 570. S. C. Piggoi on Rec. 177. A stranger 
to the estate joined in making a tenant to the precipe, and was 
vouched jointly ; and it was held that such mistake in the in- 
tention and situation of the parties did not vacate the recovery. 
Much of what was there said, is applicable to this case. 8. P. 

. Doe d. Greasley v. Nelson^ aniCj 2. 69. Where a stranger joins 
in a conveyance, it shall be held the confirmation of the stranger; 
so that if the other should die, it would be the grant of the 

• stranger by estoppel. Co. Litt. 147. b. A, doth bargain and sell 
[ 363 ] land to B. by indenture; and before inrolment, they both grant 
a rent-charge by deed to C, and after, the indenture is inroUed : 
the grant is good, and afler the inrolment, by the operation of 
the statute 27 H. 8. c. 16., it shall be the grant of £., and the 
confirmation of A. But if the deed had not been inroUed, it 
had been the grant of A,^ and the confirmation of B, ; and so, 
qudcunque via datdy the grant is good. Doe ex dem. Lushington 
v. Bishop of Llandaffand Other s^ 2 New Rep, 491. [Mansfield^ 
C. J. That case has merely decided that a man who was tenant 
In fee having suffered a recovery, is estopped from saying that 
there was no tenant to the precipe^ and that therefore his devi- 
see is also estopped.] It makes no difference that the deed de- 
scribes Lady Boughton by an improper description, as wife : 
that will not vitiate her grant. Perkins^ Grants pL 40. " If 
Alice at Style^ reciting by her deed that she is a feme covert, 
and in truth she is a feme sole, grant annuity, it is a good 
grant, for that is \m\. a void recital." In the case of frank- 
marriage, the entail is not to him and the heirs of his body, but 
to them and the heirs of their bodies; Litt. s. 17.*/ and the 
estate cannot be if the union does not take effect. This is wholjy 
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duttimilar to the case of goods or lands given causd nuUrimomi 1811. 
praloaai before the statute of uses. All the plaintiflTs arguments 
wre drawn from the practice of a court of equity, and are not 
admissible here. Equity may look at the supposed marriage as Samdilavd^ 
the consideration of this deed, but at law the marriage is not the 
consideration ; the deed is made in consideration of five shillings, 
and to the intent to make a tenant to the precipe for sufiering a 
ocnnmon recovery : and that consideration, the only one to which 
this Court can attend, neither fiuls, nor is mistaken. This is 
nothing like the case of a condition precedent : a condition pre- 
cedent does not consist in facts not known to the parties at the 
iime^ and which being afterwards discovered, render the grant 
▼oid. On the contrary, it is a thing known, and either implied in [ 364 ] 
law, or expressed, upon which being done^ the estate vests. A 
oondition^impiied differs in this respect only from a condition ex- 
pressed, that the law makes the condition resulting out of the con- 
tract of the party. It has been objected^t the uses limited to 
the children of Lady Boughton by Sir George Boughlan^ her hus- 
band, were too remote at the time of making the first settlement ; 
bnt these springing uses and contingent uses arise every day, since 
the statute of uses. There are many common law cases before 
that statute, in which it has been held that such uses were bad. 
Bnt though it is clear that the uses to the issue could not take 
eflfect unless the parents became husband and wife, yet it was by 
iio means impossible for them to become such, and to have issue 
of the marriage ; and the very case has happened. King v. 
MeUingy 1 Vent. 228. " It cannot be denied but that a devise 
to a man and the heirs of his body by a second wife makes an 
estate tail executed, though the devisee had a wife at the time, 
as the case often cited ; land given to a married man and a mar- 
ried woman, and the heirs of their bodies :" IS Vin. Abr. 395. 
Bemainderj (G) pi. 19.: for the feme of the married man, and 
the baron of the married woman, may die, and then the survivors 
may intermarry and have issue ; and that is a much more re- 
mote contingency than in the present case. But supposing those 
uses were too remote, still that would not avoid the whole deed. 
.It is a principle coeval with. the law itself, that a deed may be 
good in part and bad in part ; as Ld. Kenyan C. J. admitted in 
the case oiEslwick v. Cailland^ 5 T. R. 420., although he held that 
the doctrine was not applicable to that case. Norton v. Simmesj 
Hob. 14. The common law doth divide according to common 
reason, and having made that void that is against law, lets the 

rest 
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1811. test ksLTid. Ccllimv. iSlaniem^ fi Wih. 951. mce. O^ooieT^, 
Strode^ 2 P. Wms. 24/5., and Fttrsakfr v. Robinson^ Pree. A» 

BOU^HTOK ^^^ ^ ^^^^ ^^^ ^j^^^^ ^.^^ p^j^ ^ ^j^ j^^ ^^^ j^j J j^j^ ^^^ 

Savdilanm. part good. [Mansfit'ld^ C. J. Surely it will not be contended 
[ *365 ] vriih you at this day, that a deed may not be good, in part and 
bad in part, unless that which is bad, being void, by necesaaiy 
implication makes the whole void.] The limitations of the deed 
of 1799 being therefore good, the deed of 1800 is of no use or 
eflTect : for what was it ? Sir G. Boughton being seised for life, 
with remainder to Lady Boughton. for life, he, according to sack 
estate or interest as he had in the premises, and she also, 
granted to Fatrer^ during the life of Eliza : this therefore 
enured as a grant by Sir G. Boughton and a confirmation by 
Lady Boughton to Farrer and his heirs during the life of Lady 
Boughton^ which was a less durable estate than he had before, so 
that the estate would devolve to the heirs of Farrer, upon the 
decease of Eliza as qpcial occupants : the uses were declared to 
enure to such persons as Eliza should appoint. It is not dear 
that Sir G. Boughton could grant such an estate, but if he could, 
it could only be to such uses as could arise dqtring the life of 
Lady Boughton: so that the uses limited by the deeds of 1800 
and 1802 could be of effect only for the life of Lady Boughton i 
consequently those deeds are not applicable any further than 
they are consistent wilh the first deed. It is said the deed of 
1800 might operate as an appointment under the deed of 1799^ 
Sir G. BougJUon and Lddy Boughton certainly might, after the 
deed of 1799, have executed their power of joint appointment, 
and thereby have destroye<l the contingent estates tail to tlie 
issue of their future marritige, if any such should be bora ; but 
in order to do that, they must have acted under and recognized 
their former deed : whereas it is evident from the recitals of the 
deed of 1800, they do not mean to affirm that which bod bec» 
done, and to declare new uses under it, they come to rescind and 
destroy. The deed of 1799 made a good tenant to the precipe^ 
[ 266 3 «"d ll^c recovery suffered is good. It is said and it is clear law, 
Abbot V. Burton, 1 Salk. 591., that if no uses of the recovery 
are declared, the recovery shall fallow the legal estate at com- 
mon law, and enure to the use of the person by whom it is 
suffered in fee ; but it is settled that where any uses of a re- 
covcry are declared, no otlier uses shall arise by implication. 
Tipping V. CczniSj J Ld, Boi/m, S5, That recovery therefore 
. enured lo the uses of their joint appointment, and until that 
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Aonld be executed they took Tested estates to Sir G. Boitghlm 1811. 

Ibv lifi^ remaioder to Lady Boughton for life, remainder to ' 

tmrrer to support coDtingent remainders, with remainder to the ^u^^"^°" 
sons and daughters successively in tail, &c with a power of ap- Sandilakm. 
pointment in default of issue to Sir George Bot^hton^ over the 
fee, in case of his survivorship, and the ultimate remainder to 
him in fee. But the joint appointment not having been executed, 
it mast be admitted that Frederica Emma Laura takes the estate 
tail under that first deed, and the appointee of Sir George 
Bo^hUmy ivL whose favour the ultimate appointment has been 
exercised, also takes an estate in fee expectant on the determi- 
nation of her estate tail. Neither Fredertca Emma Laura there- 
fore nor C D^ the appointee of Lady BoughUm^ takes any estate 
under the second settlement. 

In reply it was observed, that the Lord Chancellor seemed to 
attach weight to the circumstance, that the deed of 1800 con* 
Teyed to the tenant to the precipe an est|^ during the life of 
]Lady BoughUm only : but that estate was equally sufficient to 
make a tenant to the precipe as an estate in fee would be. It is 
admitted by the plaintiS, that the first recovery was not void : 
but that does not therefore follow, which is urged upon the 
ground that the recovery and deed to lead the uses are one as- 
surance, as to some purposes they are, that the recovery, being 
ipood, upholds the ulterior uses declared by the deed. \Mans^ 
jSeldy C. J. There can be no doubt but that a recovery may be 
.^ery good, and the uses declared may be bad : suppose a good [ S67 ] 
Cenant mailc to the precipe, and the tenant in tail suffers a reco« 
^rery, and then by deed declares superstitious uses, or any other 
miaes void in law ; it would nevertheless be a good recovery to 
t}ar the estate tail : so if lie declares uses constituting contingent 
estates more distant than the law will allow, the recovery may 
i«everthelcss be good. Nothing in the mis-description of the 
persons, calling themselves husband and wife, will vitiate the 
^^covery.] These uses do depend, (which has been denied,) 
upon the parties being husband and wife. The plaintiff do not 
4put it on the ground of a conveyance executed by mistake: 
Xhere the Court of Chancery would compel the parties to do that 
Hrhich ought to be done : but here was a marriage in fact, though 
not in law, and the Court of Chancery would not have compelled 
xhese persons to become husband and wife. In the case of 
JKing V. Mellingj the uses were not impossible, although they 
were likely not to arise so soon as is ordinary in marriage setde- 

ments 
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1811. mento. In thb case, as things then stood, the uses were become 

impossible. There never could be a legal son or daughter of the 

BouGHTON iQ^^friage theretofore had, and the defendant has not been hardy 
Sakdilandi. enough to contend that the uses extended to all issue legitimate 
or illegitimate of those two persons. It is said the fects must be 
known upon which a condition depends; here all the &cts 
were known to the parties : they were ignorant only of the \epX 
effect of them, and ignorantia juris neminem excusai : and rince 
the thing done proves not to be the same thing, nor to have the 
same legal effect, which was intended, the want o( that intended 
act prevents the estate from taking effect. [Mans/leld, C. X 
agreed that King v. MeUing was not applicable, but said this wai 
not a mistake in law, but a mistake of &ct ; for it was not known 
that the mother had a husband living.] The case of Doe e# 
dem, Lushington v. Bishop of Uandaff is not applicable: that 
[ 368 ] was a mtte case of misnomer. Neither is this a case of estop* 
pel. The only nuOerial' argum^its that have been used, are 
those which tend to establish the goodness of the first recovetyi 
from which it will follow that Frederica Emina Laura takes an 
estate tail under one of the settlements, and as the plaintiflb con^ 
tend, under that of 1802. The distinction between uses which 
take effect by transmutation of possession and those which do 
not, has, in the defendant's argument, been pushed too far: for 
suppose a man already married to enter into such 'a- deed as the 
first settlement, it would follow that (setting the consideration 
of fraud out of the case) so far as respected the statute of uses^ 
that deed would be good. The deed however would in that case 
clearly be void ; and void, not in respect of any previous crimi^ 
nal act, &r the first mfirriage would have been lawful, but on 
account of the previous indissoluble contract creating a disabi* 
lity. Here it is void on the account of the disability of nonage. 
It is not contended for the plaintiffs that the nullity of the 
first marriage makes void the use limited to Frederica Emma 
Laura in tail, but that that use never arises ; and that the marriage 
never having taken effect, those uses of the deed which depend 
on the marriage, namely, the life estates to the husband and wiie, 
are void. [Mansfield^ C. J. The cases cited for the defiendant 
are very strong to put the operation of a fine or recovery upon 
the will of the parties; and to guard against that it is, that all 
settlements are made to give the use to tlie settlor until the mar* 
riage : if that intermediate use were not limited, the settlec might 
aliene before the marriage. No argument has been raised firon 

the 
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tte case^ of contracts for tbe sale of goods, for building houses, 1811* 
OP the like. ' Such contracts, whether under seal or not under 
ml, if they proceed on a clear mistake on both sides, are void. ^^ 

Suppose a man and woman covenant to marry, both being mar- Sakdilakds. 
ried, but both understanding their husband and wife to be dead : 
would not that covenant be void ? And, here if instead of a con- [ 369 ] • 
veyance having been acttkally made, the contract had Still rested 
in covenant. Sir 6. Boughton would never have had the estate : 
so that it all rests upon the difference between a covenant and 
an actual legal conveyance. Heathy J. Upon a lease where the 
\b»ox lias covenanted that the lessee shall enjoy during the term, 
and the lessor had no power to lease, so that no term exists, 
ibe covenant is gone. Lawrertce^ J. Suppose a relation of the 
parties had, without any valuable consideration, but merely on 
leoount of his friendship for them, made a feoffment, in con- 
templation of the marriage had, to the huiband for life^ with 
remainder to the wife for life, remainder to the children of the 
aiarriage : would that feoffment prove void, and carry nothing 
if it turned out that they were not legally married ?] The deed 
ivould be void, if it purported to convey to them by that de- 
scription, for it would be the very case of frank-marriage, 
IMt. s. 17. 

Cur. adv. vult 
- In Michaelmas term 1809, the Court observed that there was 
<me point which had not been discussed in the foregoing argu- 
ments, viz. Considering the first deed as 'good, what would be 
the efiect of Farrer^ the trustee to support the contingent re- 
mainder to the daughters in tail, joining in making the tenant 
to the precipe for suffering the second recovery ? Supposing that 
the contingent remainder could not otherwise be supported, 
would not that deed and recovery have the effect of destroying 
iiis estate, before any of the contingent estates came into esse ? 
He was a mere tenant for life: whether for his own life, or 
'that of another, differs not. By suffering a recovery, he disa- 
*vows the title of his lessor for life, and incurs a forfeiture. 
The consequence would be, the letting in any of the subse- 
quent uses of the first settlement ; it might let in the power 
of the husband to appoint in fee. Does it not therefore de- [.$70 ] 
'stroy the particular estate, out of which all the subsequent uses 
In that deed were to spring? If the only question wer^ whether 
'the first deed were void, the Court was- now prepared easily 
^ to 
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1811. to answer that question. Supposing there had been no subse- 

quent recitals, deeds, recoveries^ or transactions, what is the * 

.^^ objection to that deed ? The limitation is, to a man and woman, 

Samoilands. who call themselves husband and wife, and to their sons and > 
daughters. That can only nnean legitimate sons and daughters* ? 
Although the parties call themselves husband and wife, when ' 
they are not, they marry afterwards; and why are not the^ 
limitations to the sons and daughters of that marriage good ? 
Some of the plaintiiTs have in certain respects conflicting inte- 
rests ; and as the Court of Chancery has sent hither two ques- 
tions on the effect of the appointments, it is fit they should be^ 
argued on behalf of the several persons who have the conflicting^ 
interests; and it will be unnecessary to discuss the effisct of th<e 
first recovery ; but, assuming the first recovery to be gc^od, con- 
sider what effect the second recovery will have, so far a& regards- 
the appointments by the husband and wife. 

Upon the third argument, in Hilary term 1810, Lens ap* 
peared for Lady Boughton^ Frederica Emma Laura^ her daugln 
ter, and for C i>., her appointee, mentioned in the fourth ques" 
tion. He contended now, that the deed of 1800, which was, 
he said, executed in presence of two witnesses, took effect as a 
good joint appointment by Sir G. Boughton and Eliza^ nnder 
the first powcar limited to them in the deed of 1799. He said he 
had been compelled to abandon this proposition before, so Itfng 
as he argued that the deed of 1 799 was void, but now, since that 
deed was held to be good, he was at liberty to argue tliat al* 
though in the recitals the parties considered that deed as void^ 
and did not intend to act under it, yet that the Court must con* 
sider what they actually did, not what they intended to do. The 
C 371 ] object of the deed of 1800 was to destroy the supposed estate tail 
of Lady BaugAtan^ proceeding on the supposition that the -former 
deed and recovery had not that effect. Sir Geo, and Lady 
Boughton jointly appoint to Farrer to make hun tenant to the 
precipe; and the first use declared of the recovery, is to the tcie 
appointment of Lady BougAton, Although they bad no refer* 
ence to the power, and no conception of its continuance, yet 
the first deed being effectual in spite of tbem, it shall be effectual 
for all purposes that could afterwards affect the property, and 
good for this purpose as well as for others, ui res mugis vakat 
quam pereat^ for otherwise the deed of 1800 will cot operate- A 
all, but the whole will be left in the same state as it waa after the 

•executfon 
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"QKCcation of the deed of 1799. [Mansfeld^ C. J. Is there any 181 !• 

ctse where a d^ has been held to be an execution of a power, 

unless it could be presumed, that the parties might have meant ^^^^^ 

it in execution of their power ?J If it cannot operate in this Sakdilands* 
^AJy yet, Sir Geo. and Lady Boughton and Farrer had between 
them the whole estate, and they all join in the deed of 1800, to 
iliqx)se of it by recovery. {Mansfield, C. J. By that deed they 
make a good tenant to the precipe; and I suppose it will not be 
disputed by the defendant, that a recovery suffered and a deed 
to lead the uses, will operate as a conveyance.] Farrer having 
by this recovery, before the. birth of the daughter, conveyed 
away his estate, which was to support the entail to the daughter, 
which was a contingent estate, the entail drops: for even if 
there were no difference between the uses of the deed of 1800 
and those of. the first settlement, there has been a transmutation 
of possession which makes it impossible to hold that Farrer con- 
tinued after that recovery to be seised of the same estate, which 
be had under the deed of 1799. In these circumstances as well 
Sir Geo. Boughton as Lady Boughton and Farrer become parties 
to the d^ of 1802, in which Lady Boughton takes a power of 
appointment in fee, subject only to the estate tail which her { 372 ] 
daughter ir^cfer/ca Emma Laura takes junder the third use of 
that settlement, which is the first interest the daughter can take : 
the answers to the questions therefore are, to the first, that the 
deed of 1799 was not null and void. 2. That Frederica Emma 
Laura by the joint effect of the several deeds takes an estate tail 
by the declaration of uses which her mother was entitled to make 
in her favour. 3. The deed of 1799 being valid to certain pur- 
poses. Sir Geo. C. B. Boughton takes nothing under that deed ; 
but his power of appointment and his interest are done away by 
the subsequent events and transfers, and A. B.^ his appointee, 
takes no estate. 4. C. Z). the. appointee of Lady Boughton, is to 
take only by will, not by deed, and is capable therefore of being 
chunged at any timie before the death of Lady Boughton ; but if 
her will be not revoked, he will be entitled, subject to the estate 
tail. of Frederica Emma Laura: he said that appearing on behalf 
of the daughter only, he should contend that C. D. had no estate; 
but if he appeared on behalf of C. D. it would be his interest to 
contend that/the daughter had no estate : but he did not s^ how 
that proposition was to be supported. 

Williams, a^ntrd, agreed that be should come nearly to the 
same conclusion by a different course. It does not appear by 

the 
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181 1. ^ the case, that the deed of 1800 was executed in presence of twa 
. witnesses, which is necessary. Hawkins v. Kemp^ S East, 440. 

^^ In the deed of 1800 it is material to observe that Sir G. C B. 

8ANDULAND8. Boughtofi and Lady Boughton granted the premises to Farrer 
for the life of Lady Batigkton ; Farrer was to vouch, not both^ 
but Lady Boughton only : the uses were to be such as she should 
appoitit ; and in de&ult to Farrer and his heirs during her life, 
with remainder to her in fee. They thus give to Farrer an im- 
mediate vested estate in possession ; before, he had it in re? 
£ S73 ] mainder only. He is therefore the man against whom the prer 
cipe lies. What did Sir George Boughton convey by this deed ? 
He before had an estate for his own life, and a vested remainder 
in fee; and as well the reversion to himself for life expectant on 
the decease of Lady Boughton^ as also the fee may well pass; 
and by this lease and release conveying his fee, he extinguished 
his power of sole appointment. Penn v. Peacocky Forrest. 41, 
S. C. 2 Eg. Cas. Abr. 136. Lord TaJiot held that a lease and 
release, or any other conveyance, will carry with them all powen 
if. being seised that are joined to the estate. By the statute 14 Eliz^ c. 8., all 
irurTn^TheUfe recoveries had against any particular tcnai)^ or against any 
of ^. and C, other, with voucher over of such particular tenant, shall, as 

And the sum- . „ . . ^ . , i -i 

Tor, in trust to agamst all persons m remainder or reversion, be utterly void 

fin^t«ma"n. *"^ ^^ "^® ^^^^* ^^^ therefore, though this recovery 
ders, takes an might be good against Sir Geo, Boughtoriy it was not good 
sessK^'to'^tm against them in the contingent remainders, and so, clearly void 
and his heirs against the daufirhter. But see what estate Farrer had I He 

during the life 7® . p . .,.,,././•▼, 

ofc. to make nad an immediate estate in possession dunng the hfe of Lady 
ih"p^^^,*° jB(w^A/ow, with remainder after the determination of that estate 
and a recovery to himself during the joint lives of Sir George and Lady Bought- 
against A,, the ^^^» ^^d the life of the survivor ; and his right of entry was 
*^^.^"J*°^ ^®* sufficient to support the contingent remainders; so that instead 
saved by the of leaving a vested remainder in Sir Geo. Boughton^ the vested 
suuuto i^EUz. remainder is conveyed to such uses as Lady Boughton should 
appoint, and for want of appointment, to Farrer and his heirs 
during the life of Lady Boughton^ subject to the uses for the issue 
in the first deed, with remainder to Lady Boughton in fee. The 
last deed of 1802, made while the estate was thus circumstanced, 
is extremely material. The parties are Sir Geo. Boughton^ who 
had nothing; Farrer^ who was trustee to preserve the contin- 
gent remainders; and Lady Boughton. By this deed, before 
kny of the contingent remainders^ subsequent on Farrer^s life 
estate came in esse^ Farrer conveys Uie premises, as he legally 

might 
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JAig&t, by lease and release. ■■ That destroyed all the uses of the 1811. 

fihft deed« and let in the uses o^* the second. If the second deed 

had not been made, but the first only, and Sir Geo. Boughhrn^ ®®^^^'^°* 
-Lady BoughUm^ and Farrer had conveyed to other uses, the fee Sanxxilands. 
-would have passed from Sir Geo. Boughton ; and the contingent 
iremainders being destroyed, new uses would have taken effect. 
The same effect is produced by the operation of these two last 
deeds taken toirether. The principle is clearly established, 2 P. 
Wms. 678, Mansell v. Manseliy where the trustees to preserve 
the contingent remainders did not join in the feoffment of the 
-tenant for life, but conveyed by a separate lease and release, add 
it was held that the contingent remainders were thereby de- 
stroyed. The first deed then is got rid of, not by the exercise 
of the power of appointment, but by shewing that Sir Geo. 
■ Boughton conveyed away the fee by the second deed, and made 
it subject to the power of appointment given to Lady Boughton 
•in the third deed. Frederica Emma Laura does not take any 
estate in the premises under the deed and recovery of 1799, and 
the proposition recited in the deed of 1800, that the deed of 
1799 was void, is not true, but Frederica Emma haura did take 
-an estate tail under the deeds of 1800 and 1802, consequently 
Sir Geo. Boughton takes an estate for life precedent to die estate 
to his daughter, with remainder to Lady Boughton for life, with 
remainder to Frederica Emma Laura in tail. A. 5., the ap- 
pointee of Sir Geo. Boughton is not entitled, and C. Z). is not 
entitled, because Lady Boughton can only appoint by will, and 
is still alive. 

Lens in reply. The deed of 1800 may well operate as an 
appointment ; for if the parties had the power of doing that 
which they purport to do, and have done it in substance, it 
shall take eftect : as a grant may enure by way of confirmation, 
and a confirmation by way of grant, if the parties mistake [ 375 ] 
their respective interests. The statute 14? Eliz. is not appli- 
caole, for it wos intended to prevent a recovery from the tenant 
for life being suffered by covin. But here, the party against 
whom the recovery is had, had the next estate in remainder, 
&nd tfie remainder-man in fee joins, and therefore the recovery 
shall' operate against all the estates that were in being, and they 
being destroyed, the contingent remainders drop. The trus- 
tees to preserve them can convey, although it be a breach of 
trust : and thesfe parties have the whole estate in them, no 

Vol. III. T other 
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181 1. other person had any estate then eubsUting, and the timple 

way of considering the case is, to hold that the contingent 

jtouGHTQK f^^jgjnd^rg ^ere destroyed by Farrer^s joining in the recovery: 
^}m>VJkXij». the land was conveyed to him for the very purpose of being re- 
covered from him, and it is impossible to say that after the estate 
was recovered from him, he had any remainder or reversion left. 
If therefore Farrer has destroyed his own estate, and has biKiseir 
taken a new estate, and had that destroyed also, it is impossible 
to say that the contingent remainders are not destroyed. As 
there was no entail to be docked, the form of recovery was np 
longer material, but Sir Geo. BofnghUm grants a greater interest 
than could be served out of his life estate, and which must there- 
fore be served, either out of his power of appointment, or out of 
his fee : whichever way of considering it is adopted, even if 
Farref^% estate to preserve contingent remainders survived the 
second recovery, it was destroyed by the last deed; and Sir 
Geo. Boughton has now nothing in him except his estate for lifis^ 
and his ultimate remainder in fee, in case Lady Boughton should 
die without making a good appointment by will. In such 
case, and if the tenant in tail should die without issue, A. B. 
might take, rather as grantee or devisee, than as appointee of 
Sir Geo. BougAiotu 

Cur. adv. wdL 



[ S76 ] At the end of this vacation the Court of Common Pleas 
sent to the Lord ChanceUor the following certificate. 

Ist Answer. — Having heard the arguments of counsel opon 
this case, and considered the several questions proposed to 
us, we are of opinion that Frederica Emma Lauras the daugh- 
ter of the said marriage, took an estate tail in remainder in 
the premises, by virtue of the deed and recovery of 1799; 
the proposition recited in the deed of the 27th day of June 
1800, that the deed of the 1st May 1799 was absolutely nuU 
and void, not being true in law. 

2d Answer. — We are also of opinion that the said Frederica 
Emma Laura, the daughter of the said marriage, did not take 
any estate in the premises by virtue of the deed of the 27th 
Jtme 1800, the recovery suffered according thereto; and the 
deeds of 1802, or any of them. 

3d Answer. — We are of opinion that A. A, the ^pointee 
of George Charles Srathimte Boughton^ is entitled to on estate 

in 
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in fte limple, in remainder after the determination of the former 18 1 !• 
estates created by the deed and recovery of J 799. 

4th Answer.— We think that C. D.^ the appointee of Eliza Boxjottot 
BoughUm^ is not entitled to any estate ia the premises. Sandilamss. 

J. Mansfield, 
J. Heath. 

S. LaWR£NCB4 

A. Chamb&s^ 
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•^a«-«3- StEYNER v. CoTTRELL. 

fhc'tllie'of*' npHE plaintiff sued as assignee of a bail-bond. Besfy Seijt. 

which fttyipfl had obtained a rule nisi to set aside the proceedings for 

•':4'^? irregularity. 

Without further Shepherd^ Serjt. shewed for cause, that the affidavits, on 

bad. ' which the rule was obtained, were entitled Steynevj assignee, 

against Cottrell^ without explaining of whom or of what he was 
assignee. The Court held the defect fatal, and 

Discharged the rule. 



[ 378 ] Doe, on the Demise of Lord Carlisle, r. Bailiff and 
•^'^•^^' Burgesses of Morpeth. 

le Jen J!^" cither HPHlS was an ejectment brought to recover 447 acres of land 
P«rty i» pre- •*- called the Gubion^ otherwise the Gudgeon^ otherwise the 
terms of the ^ High Moor, Otherwise the High Common. At the trial there 

rule from 

going into evidence of %h9i which he is desirous to try, )u» romedy is M moTC to set aside the rule of 

reference j bat he cannot tBipetch the award. 

was 
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wad no doubt that the lessor was entitled to some land called 181 !• 

the GubioHy and that the defcndantSi had occupied it as tenants 

to him; but the defendants contended that the lessor was enti- i^ssee'of 
tied only -to a small furm called the Gubion farm, containing 50 Lord Car- 
or 60 acres, and distinct from the Hi*rh Common^ which they "^^e, 
claimed to be their own soil and freehold. A verdict was taken Bailiff, &c. of 
by consent for the plaintiff, referring it to a gentleman at the Morpeth. 
bar, *< to ascertain the boundaries of the Gubion, otherwise the 
•* Gudgeon^ otherwise the High Moor^ otherwise the High Com-- 
•* jfMWi." The defendants, before the arbitrator, would have 
gone into evidence to confine the lessor's title to the Gubion 
fiirm, but he considered himself as precluded from going into 
any matter of title by the rule of reference, according to the 
terms of which, he defined the boundaries of that, which the 
terms of the rule described, namely, the whole premises in dis- 
pute. Cockelly Serjt. had, in the last term, obtained a rule nisi 
to set aside the award, upon the ground that the arbitrator had 
refused to hear evidence of the defendant's title to the High 
Common. 

Lensy Serjt. now shewed cause. The defendants relied on the 
3malh)ess of the rent, 10/., reserved in an ancient lease granted 
by the ancestor of the lessor of the plaintiff, as sufficient evi- 
dence to shew that the whole of this tract of land, now of very 
great value, was not demised by that lease; but this fact docs 
not afford sufficient proof of their proposition. 

Cockell and Clayton^ Serjts., contra. The question to be [ 379 J 
tried was, of what land the Gubion consisted; the defendants 
had an estate called the High Moor, distinct from this. 

Mansfield, C. J. The reference clearly supposes the Gubion 
and the High Moor io be the same thing, and that the lessor was 
entitled to them. We cannot, on such a rule of reference, set 
aside this award. The defendant's motion, if any, ought to 
have been, to set aside the order of reference, upon affidavits 
shewing that it was drawn up by mistake. The award is per- 
fectly right. 

Lawrence, J. The defendants mean to contend that the 
plaintiff is entitled only to the Gubion, and to so much of the 
High Moor as is commensurate with the Gubion : the point is 
decided by the award. The award cannot be consistent with 
the ride of reference, unless it finds the boundary of the Gubion 
*fia well as of the High Common^ 

Rule discharged. 
Hage- 
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1811. 
Jan. as. Hagisdorn v. Allnutt. 

Th« costs of* tySSTf Seijt. moved that the prothonotary might review his 
^mbeyoiid" taxation of costs in this cause, because he had refused fa 

fPM* we to be allow to the plaintifl^ who had obtained a verdict on a policy of 

aljow^ only . ^ - , ^ i ^ . » i 

from liis com- insurance, the sum of 45/. for the costs of a witness whom h* 
JurifSiction^Sf ^^ '^^^"^ obliged to bring from Hamburgh. It was impossible, 
this Court. he said, that where witnesses are necessary to be brought from 
a foreign country, persons can prosecute their rights to recover 
[ 380 ] Ai^y but very largfe sums, unless the costs of such witnesses ar^ 
allowefl. The Court inquired of the officer what the practice 
had been in the like cases; and found, that all the costs of 
bringing hither witnesses who came from abroad, had been al- 
lowed, until within a few years, when 7 or 800/. being claimed 
in one case for the costs of bringing over a single witness, th# 
Court directed, that costs should be allowed only from the time 
of his coming within the jurisdiction of the process of this 
Court ; and that rule had since been adopted in all subsequent 
cases. 

The Court thought that it would be a proper thing to re-con- 
sider that rule of practice, but that until it was overturned, it 
lyould be better to abide by it, and 

Refused the ruk (a). 

. (a) But tl^ practice ^ noMf altered See post. voL i. Cottott v. ifFit/, Tn'it. 
term isil. Juijf l. 



Jan, ^6. OOLTMAN t\ MaRSH. 

" lowc you not T^AVOl^ANy Sefjt. moved to set aside a nonsuit ^nd have a 
u irmo?fthan °®^ ^"^* T^^ actiou was brought fcir the price of some 

six years since," glass soM. The defendant pleaded the statute of li^iitations : 
to the jury as the evidence given at the trial was, that the defendaat ^ad smd 
evidence of an .^q the plointi^ ^' I owp YOU not a farihinir, for it is more than 

admiRsion, to ^ , i . i xr » " t i i i_ i. 

take a debt out six yeajTs siQce, wfaich f^ougAan contended ougbttanay^ been 
ofLmiutfo^s. ^«f^ ^ the jury, tp con^der whether it did noX awowt tp^ 
admissioiii c^ the debt. He referred^ ia support of this posi- 
tion, to. Lord JMfengtf^W* doctduQ in Trum/tn v. Faitorh ^ CojPS* 
5*8. Uoyd V. Maud^ 2 T. R. 1&}. Bryan v. Hc^isemmx ♦ 

Lawbekcf^ 



COLTMAN 

v. 
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liAWHBNCE, J. According to that doctrine, if a man pleaded 1811. 
non assumpsit and the statute of limitations, the plea of the 
statute of limitations would disprove the plea of non assumpsit. 
In rtie case of BickneU v. Keppely 1 New Sep. 20 , where the Marsh, 
defendant wrote that his solicitors ^^ were in possession of his 
determination and his ability," the Court held there was not 
enoagh in the word ^' ability," unexplained, to take the debt 
out of the statute. In this case the defendant's clerk swore that 
the defendant's books of account had all been burnt, and the 
plaintiiPs clerks were dead. 

The Court was unanimous that there was nothing to be left 
to a jury, and 

Refused the application. 



Fort v. Lee. Jan,25. 

A Policy was effected in Londcn the St4th of May 1808 upon It is not necet- 
-^^ a ship on a voyage at and from London to her port of dis- SThcTuDdel-^ 
charge, lost or not lost. The ship sailed on the last day of ^"f®*" ^ ■ 
Aprily which fact was not disclosed to the underwriters; and a from London, 
broker, who was called, said, that if he had known of the ^i|p^*JI^ ^''^^d 
ship's sailing, he should have thought it a circumstance material or not 
to be communicated, although he admitted, that if at the time 
of effecting the policy she had sailed only a week, he should 
have thought it immaterial. The plaintiff having obtained a 
Terdict, Best, Serjt. for the defendant, now moved to set it 
aside, upon the ground, that the time of the ship's sailing was 
a material circumstance, and although known, had not been 
communicated to the underwriter. 

But the Cottrt said that if the underwriter had wanted to t 382 } 
know whether the ship had sailed, he ought to have inquired, 
and unanimously 

Refused the rule. 



CORDER V. DrAKCFORD. j^ ^^ 

npHIS was an action of assumpsit for tlie price of certain ir a leue in 
^ fixtures of the value of 57/. 15*. The plaintiff, to prove J^''^'"*^;^,^^^ 
bis casei tendered in evidence an instrument ia which the de- for the pur- 

' chase of goodt, 

il otmMt be givea id evidtnce to pnnre the wleof the ^oocU, ualfw it ha» s lease stamp. 
Although it bad an agreement stamp. 

fendant 
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181 !• ^mlant agreed to purchase tlie goods at the specified price, but 

it bore only an agreement stamp, although it contained a pre- 

^,^ sent demise of the house in which the goods were. This in- 

Drak£fobd. strument was rejected, as not being admissible evidence of the 
contract for the purchase of the goods, for want of a lease- 
stamp. 

Best^ Serjt, now moved to set aside the nonsuit. He con- 
tended that although the paper would not be admissible as evi- 
dence of the demise; be might nevertheless use it to ascertain 
the value of the goods. 

Mansfield, C. J. It was never intended that the de- 
fendant should buy the fixtures if he could not have his lease 
of the premises. The one contract was auxiliary to the 
other. 

Lawrence, J. The contract for the goods as well as for the 
house, is by an instrument which amounts to a lease, and which 
the law says, must therefore have a lease stamp, and that unless 
it has such an one, it cannot be given in evidence. 

Rule refused. 



[ S83 ] 

Jan, 29. 



A mortgaire 
deed, contain- 
inj? a rovpnant 
for the repay- 
ment of the 
money, in 
within the 
meaning of the 
«tat. 3 Jac. 1. 
f. 8., n con- 
tr^t ujion 
which hail in 
error is ucccs- 
sary. 



BucKNEY, Executrix, v. Metham. 

npHE plaintiff had obtained judgment in debt on the cove- 
nant for repayment of the money contained in an inden- 
ture of mortgage : the defendant having sued out a writ of 
error, but not perfected bail in error, the plaintiff sued out 
/execution. 

Vaughan, Seijt. having obtained a rule to set aside the exe- 
cution for irregularity, upon tiie ground that the practice had 
hitherto been to require no bail in this case, under the statute 
3 Jac. 1. c. 8., as not being a contract within the meaning of 
that act, - 

Le7is^ Scrjt. now shewed cause. A contract under seal is not 
therefore the less a contract, because it happens to be under 
seal. In Butler .\, Brushfield^ 10 Ea&t^ 407, it was indeed 
held, that bail in error was not requisite .in the case of debt on 
a bond cortditioned for performance of all the covenants in an 
indenture as wellas the payment of money; but the reason of 
that was, because the statute expressly mentions an obligation 
with condition /or the payment 'of money only, which excludes 

all 
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all bonds with other conditions, but that restriction applies only 
to. bonds. 

Vaughan, contra. This is a new attempt. The legislature 
could not have meant to include under the term contract, an 
instrument under seal of so high and solemn a nature as 
this. It has been holden that an action for goods sold 
and delivered is not an action upon a contract. [Mans* 
Jkldj C. J. It is very difficult to say upon what reason that 
ever came to be ruled. As to the bond for performance of 
covenants, if it were good for one covenant, it was good for 
alL] In Butler v. Brushfield, though the bond was for perform- 
ance of all covenants, the covenant for the payment of the 
money was the only one on which a breach was assigned, and 
the only one, so far as appeared, into which the defendant had 
entered. 

Mansfield, C. J. It is impossible to contend that a covenant 
is not a contract. 

Rule discharged with costs. 



1811. 

BUCKKET 

Mbtuam. 



[ 384 ] 



Stevens v. Ingram, 



Jan. 39. 



^pHE plaintiff obtained an interlocutory judgment on 1st of le a writ of 

"*• Jtme^ in Easter term. The defendant in the same term ^JJif^before floal 

sued out a writ of error, returnable oh the first return-day j«Mlgnj«ntf ^^ 
'- r», . . I . 1 11 1 1 1 /. ▼ /the mllowance 

m Trinity term, which was allowed on the 4th oi June^ m not terred aotil 

,:Easter term. The plaintiff was not served with the allowance *^[^V"^ 
of the writ of error until after it was spent : but in Michaelmas ^pent, die 
term, on the 9th oi November , after the service of the allowance, JfJ^J^aJJ^. 
he taxed his costs, and signed final judgment, that being the g«larjy sign 
earliest time at which he could have signed it. 

Shepherd^ Scrjt. had obtained a rule nisi to quash the writ of 
error ; 

Besti Serjt. shewed cause upon the authority of «7ac;2<^5 v. 
Nisonj I T. R. 280, where it was held that the plaintiff could 
not lie by till a writ of error was spent, and sign judgment 
afterwards. 

Shepherd supported his rule by the distinction, that there the 
plaintiff had notice, by being served with the allowance of the [ SS5 ] 
writ of error, on the same day that it was allowed. Here, the 
. writ of error was spent before there was any service of allow- 
ance, or notice of it. 

The 
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The Court held that the defendant thcmld have wailed until 
the plaintiff taxed his costs, beibre he took out hia writ of 
error* The writ of error was spent when the allowance was 
aerved, and therefore jodgment might be signed* 

Rule abeolnte. 



Jan. 29. 

In an action 
cm a deed made 
beyond seas, 
the defendabt 
relying in tome 
of bis pleas on 
matters of de- 
fence wl»cb 
necessarily im- 
ported the exe* 
cution of the 
deed, the Court 
would not per* 
mit him to 
plead non est 
factunu 



I S8« 3 

ftbrvary 5. 

If a defendant 
files two pleat 
at peveral times 
on tbe same 
day, in order 
to mislead tb« 
piaintifr by the 
tecood plea, the 
plaintiff may 
sign Judgment. 
Although a 
definidant con- 
ducts his cause 
in person, if he 
files a special 
plea, it is a 
nullity, unless 
it be signed by 
a Serjeant or 
counsel. 



Laughton v. Ritchie. 

f^OCKELLi Scrjt. had obtained a rule nisi to plead several 
matters in an action upt)n a charter-party by deed; vis. 
1, Non est factum; 2. Payment of freight, and some others. 

Shepherd^ Serjt. now shewed cause. The charter-party was 
made in the West Indies^ and a witness must be brought from 
thence with great delay and expenses to repel the first plea» and 
as the other pleas pretty clearly shew that the charter-party has 
been executed, the Court will restrain the defendants firora 
pleading nofi est factum. 

Munningtony Serjt., for Cockelly contra. 

The Court made the rule absolute to plead all tlie pleas except 
the first. 



Samuels r. Dunne* 



ASSUMPSIT on a bill of exchange, for work and labour, 
&c. The declaration was delivered on tbe 16th of Nbvem- 
beTy with notice to plead within four days. Tbe defendant who 
was a surgeon in the navy, and conducted his cause himself 
on the 20th of November first caused a plea of the general issue 
to all the counts to be put on the file : he afterwards, on the 
same day, but after many other picas had been put on the file^ 
caused to be filed a pica of non assumpsit to the first count, and 
a special demurrer to the other counts, assigning frivolous causes 
of demurrer; this demurrer was not signed by counsel. Tbe 
plaintifl^ upon searching for a plea, found the plea last filed, 
and not conceiving that there could be another plea, and deem- 
ing himself entitled to treat this as a nullity, becau^ it was not 
signed by counsel, on the 21st of November signed interlocutoiy 
judgment. Best^ Serjt. on a former day had obtained a rdb 
nisi to set aside that judgment, upon an aiRdavit made by the 
defendant, that be had in due time, a||d previous to the signing 
of the judgment, pleaded a regular plea of the general issue. 

Vaughai 
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FfiUghmn^ S^fjL shewed cause upon an affidaTit of the plain- 
tiff's attorney, that be, having found the plea and special de- 
amrrer above-mentioned, had been misled by them. 

Tie Coi(rt direqted an inquiry to be made, which of the two 
pleas was first filed ; and upon the officer reporting that the 
^mple plea of n^n assumpsit was first filed, the Court held that 
the second plea was a deceit, which should not avail the de- 
fendant. 

fiest then urged, that as the defendant conducted his cause in 
peesoo), it was not necessary that his special plea should be signed 
by counsel. 

But the Court held that the signature of a seijeant or counsel • 
was nevertheless necessary, and 

Discharged the rule with costs. 



18U, 

Samuel 

DyNNE. 



[ 387 ] 



Lker v. Yates. 
l{;^r v. cowell, 
Leer v. Gorst. 



Feb, 8. 



fT^HE plaintiff in each of these causes declared in assumpsit^ , A ^|f^i^„. 
-^ complaining that the defendant had promised to take out of dies on board, 
die plaintiff's ship, within a reasonable time after her arrival, ^ding, which 
certain brandy which the plaintiff had brought for him lo Lat^^ allowed 20 Jay 

t 11 f t 1 1 . 1 1.1 daysfordeh- 

-don^ but negiected so to do, whereby his vessel was qetameq. rery of the 
Another count alleged a promise of the defendant to take out the ^^'^Vod^ipa- 
brandy within a reasonable time after notice to the defendant lated for 4/. per 
of the ship's arrival, and the third count was indebitatus assump* afterwarfsT*^^ 
sit for the use of the ship Mariana of Hambureh^ whereof the Certain of the 
plaintiff was master, by the defendant retained and kept on de- chusiagtoiiave 
murrage witli certain goods on board, for a long time, at the de- ^nded*^he 
fendant's instance. vessel could 

The defendants, Yates and Gorsty pleaded the general issue : delivery at the 
the defendj^nt Cowell paid into Court on the third count the sum ^^^elk^s 
of 162., upon a coraputaiion of the share which each of the se- after the 20 
veral freighters who had put goods on board, must have cp«^ utJ^^od^"*'^ ^^ 
iributed, in order to make up one sum of 4/. per day between **hich were un- 

i_ •£• 11 L 1 I !• 1 1 1 dcrmost. coirid 

tuem, it all had become liable to demurrage. not, though 

demanded y be 
taken out till the upper tiers were cleared : held that each of tho-r consignees was KaUe, on a general 
oofuit for d^u^ui^asey tp p^y the 4/. per da^ ^r |ho 46 dayt. 

Upon 
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1811. 'Upon the trial of these caiis^, at GuildhaU^ at the sittings 
vAgt Trinity term 1810, before Afonj/&W, C. J., it appeared, 
that the master of the vessel, which was a general ship, having 
Yates. a British licence, had taken ori board at Botirdeaux the goods 
consigned to the several defendants, and also goods !for many 
other consignees, and had signed and delivered to each of the 
shippers a bill of lading, whereby he acknowledged "the ship- 
•* ping on board the Mariana of the goods," (describing them,) 
•* to be taken out in twenty days after arrival or to pay four 
. " pounds per day demurrage:" the bill of lading limited the 
master's responsibility by containing the usual exception of ** the 
" act of God, the king's enemies, fire, all dangers of the seas, 
** rivers, and navigation, save risk of boats, so far as ships arc 
" liable thereto." The Mariana arrived in the London docks on 
the 17th oi June, If all the consignees would have paid the 
duty on their respective goods, the vessel might have been 
speedily discharged at other licensed wharfs, which were open 
for that purpose, but they all preferred bonding their brandy, 
and the quays and warehouses of the dock, at which alone 
bonded goods could be landed, were at th^it time so full, that 
there was not room to receive more goods to be bonded, in con- 
sequence of which, and of the number of vessels then waiting to 
discharge their cargoes, the vessel was detained until the first of 
Septembery before the other vessels which lay between the Ma^ 
riana and the quay had been discharged, and before it came to 
her turn to be unloaded, and to have her cargo received into the 
warehouses. Eighty puncheons of brandy, which were deli- 
vered on that day, lay above the defendant's casks, and their 
goods, therefore, could not, in the ordinary course of delivering 
the ship, be taken out, until the eighty puncheons which lay 
above them were delivered, although with additional labour in 
' [ S89 ] moving the goods they might have been sooner taken out, under 
the inspection of the superintendant of the docks. It was in 
evidence that the defendant Cowell had frequently demanded a 
delivery of his goods, which was not complied with, the de- 
fendant saying it was impossible to get at the casks; and once^ 
in particular, he had obtained an order from the dock company, 
permitting two casks to be landed upon payment of the duties, 
but the plaintiff, on application, said, he could not get at them 
on account of the superincumbent cargo. The defendant Cowell 
had executed a bond for the duties so early as the 22d August^ 
and the plaintiff admitted that he, Cowelf^ had made every exer- 
tion 
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JoD-for landing the goods which depended upon his acts. It 1811. 

lid not appear that the defendants Yates or Gorst had made any 

laaand of their goods, nor had either of the three paid, or ^^ 

>ffcred to pay the duties, without doing which, CaooelP^ order Yatbs. 

rom the dock company, permitting the delivery, could not have 

leen carried into effect. The jury in each case found a verdict 

or the plaintiff on the 3d count, with 184/. damages, being the 

unount of demurrage, at 4/. per day, for 46 days, the time 

vhich had elapsed from the 7th of July, when the 20 days al- 

owed for delivery of the cargo expired, to the 7th of September^ 

m which day the last of the defendant's casks were taken out. 

The judge reserved liberty for the defendants to move to reduce 

he verdict. 

Lens^ Seijt. in Michaelmas term 1810 obtained rules nisi to 
let aside these verdicts and enter nonsuits : he moved, upon the 
;;round that a general claim for demurrage arises only in the 
lase, where the delay, whether caused by the act of the defen- 
lant, or not, has been beneScial to, and occasicmed in the ser- 
vice of the defendant. The delay which had arisen from the 
octent of the commerce of the country, co-operating with the 
uw which restricted the place of delivery of these goods to the 
London docks only, was a misfortune, which fell with equal hard- [ 390 ] 
hip on the plaintiff and -on the defendant; but it did not render 
be defendant answerable to the plaintiff for the consequences. 

Shepherd and Best^ Serjts. in this term shewed cause. The 
»Iaintiff does not found this action upon any misfeasance or non- 
easance of the defendant. The bill of lading contains evidence 
f a contract to pay demurrage if the ship be detained beyond a 
ertnin number of days, from what cause soever that detention 
asy arise, and of the rate at which that demurrage is to be 
ompensated. There is nothing illegal in making such a con* 
ract, and the Court cannot inquire into the prudence or impru- 
lence of it. It may be presumed that the plaintiff foresaw that 
his port was overloaded with imports, and therefore previously 
tipalated, that if his vessel was not discharged within a certain 
amber of days, he should be paid for his further detention, 
whatever might be the cause of it. And as such a contract may 
[ibsist, so there is no reason why the plaintiff may not under 
ach a contract recover, on a general count for demurrage^ 
pon the evidence of the bill of lading. In like manner, as in an 
ction for goods sold and delivered, he may recover on the evi- 
«nce of a contract for the sale of the goods at a particular 
• > price. 



Leer 

V. 
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18n. price. Wherever a contract has been executed, the saia dae-0il 
that ccHitract may be recovered on a general count. As to the 
supposed unreasonablenesft of this contract, the number of per« 

Yats^ 8ons who may chuae to enter into similar contracts with the de» 
fendant cannot affect the case ; the compensation agreed to b^ 
paid by one^ would not^ alone, be sufficient to indemnify th^ 
plaintiff for the delay. It was in evidence that the expenses of 
the ship amounted to ten guineas a day, and only three of the 
Consignees had incurred dcftnurrage upon similar bills of ladings 

[ 391 ] so that no very large profit resulted from the transaction ; and 
since k was uncertain whether the plaintiff might obtain freight 
from more than one person, it was competent for him to form 
the like engagement with as many as offered. This is not a joim 
contract with the twenty consignors who may have goods on 
board this vessel, stipulating that they shall between diem pay 
4tL per day demurrage, and if it were, how could the sum be 
apportioned, when each takes out his goods on a different day? 
In the case of RandaU v. Lynch^ 2 Camp. N. P. 353. it was 
held that the necessary delay, occasioned by the crowded stale 
of the London docks, did not excuse the freighter firom payii^ 
demurrage for the ship's detention. 

ZjCHs and Vaughan^ Serjts., in the two first of these cases, 
and CockeUf Serji. in the last, contri. The plaintiff firat aW 
tempted to charge the defendant upon the ground of a supposed 
^le&ult in him, but that ground &iling, he resorts to the ground 
of mere detention, to which the defendant is no wise instrur 
mental. The counts which aver a contract to take out the 
goods in it reasonable time^ must be laid out of the question, 
since the evidence of the bill of lading specifies the tim^ 80 
days. The importance of the subject to the commerce of tlds 
country is such, that the case of Randall v. Lynch^ which was 
decided only at nisi priuSf though it waa tbe impression made 
on a very learned mind, deserves to be more fully considered 
The words which are supposed to raise this obligation, are the 
language of the pldntiff, by him inserted in a biH of lading 
which he delivers to the shipper abroad, a pei^n probably ign^ 
rant of the state of circumstances here ; how it camf to be sc 
inserted, does not appear : the bill of lading is not signed by tk< 
defendants, and it ia as yet a new question, whether the ac0ep^ 
ance of goods^ accompanied with the delivery of a bill of lading 

[ 392 ] will amount to a contraot; and if it does^ whetlier it be tb 

efiect of such a contract to torn tlus ckam. Tha Aocempy i0r 

1 conve 
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ocmvenicDce now incident to every ship which enters the port of 1811. 

JCiondon, is equally notoricms to both parties, but this agreement 

does not refer to that inconvenience, nor i^ect to obviate it. Thai ^■'^ 

burthen is therefore left, by this contract, where the law places it. Yaxol 

It appears by the plaintiff's own instrument, that ^Lper diem is a 

sufficient compensation for the detention of the vessel. If twenty 

persons, then, have accepted such bills, it must be a nudum pactum 

mA to all except the ficst. It was in evidence too, that no delay 

ywBA occasioned by the defendants, but the delay arose from the 90 

puncheons which lay above the defendants' goods; the latter eould 

not have been gotten out, until tlie former were previously discharge 

«J, without extraordinary exertions, which exertions it belonged 

to the plaintiff to make: therefore, even if the kw were as the plain- 

Xiff contends, the demurrage must be reduced from the 46 days, 

to the period which elapsed between the ist of September j when 

the SO superincumbent casks were removed, to the 7th, when the 

Jast of the defendants' goods were discharged : and as to the de-f 

fendants Yates and Gorst, it was not attempted to shew on wkal 

day they could have been permitted by the officers of the dock to 

receive their goods, if they had been willing to pay duty for 

them instead of bonding them. It is urged that the defendants 

are liable for the whole delay, because they intended to bond the 

ivhole of their goods ; but the plaintiff ought to have done thai 

ivhich he has not attempted, to have shewn how soon the whola 

could have been discharged if the defendants had been willing 

to pay duty for the whole ; because from the expiration of that 

time only could the charge of laches rest with the defendants. 

But it is incumbent on the jplaintiff to shew that he had don^ 

every thing which on his part was requisite towards the disckargt 

pf the ship, before he can urge any nonfeasance of the defendaotSi [ 393 ] 

as a ground for charging them with this sum, for it is at least a 

concurrent, if not a precedent condition, tliat the plaintiff should 

place the goods in a situation ready for delivery ; but here, if 

either of the defendants had paid the whole duties, his goods were 

in such a situation that he would have been unable to obtain 

them. The count, too, is for detaining the whole of the ship, 

whereas the evidence proves but the detention of a small part. 

Cur. adv. vult. 
Mansfield, C. J. on this day delivered the opinion of the 
Court. 

It is impossible to decide these three very singular cases wkfa^ 
out being struck with the enormous gain which the owner may 

get 
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J811* get by this bill of lading; and which may possibly mach ex-* 
cecd what in justice and conscience he ought to have. This is 
a general ship ; thirty or forty persons may have goods on board, 
Yates. and for every one of them the owner may have his 4/. per day. 
It was said indeed, that in fact the ^Lper day for these three per- 
sons would not much exceed the fair charge for the demurrage' 
of the whole ship: but it might have happened that many roor^ 
persons might have become liable, and a much larger profit 
might have accrued. I was struck very much with the argtf« 
ment, that it was not the fault of the defendant, but the fault 
of the plaintiff himself, that these goods could not be got out 
till tl>e other goods which lay above them were deli veiled. But 
it is not, in truth, the fault either of the plaintiff or defendant, 
that the goods could not be taken out. There can be only so 
many goods at the top of the vessel as the proper stowage of 
the goods will allow, therefore all the others must be at the 
bottom ; and as this is a general ship, and the goods do not aH 
belong to the same consignee, the goods of some of the con- 
[ 89i 1 fcignees mu:^t be undermost. If this argument would avail, there- 
fore, that the captain is not entitled to demurrage for those 
goods which were not uppermost,* it would restrain the contract 
for demurrage to the few persons whose goods were at the top, 
but that construction would be contrary to the positive contract; 
for it is impossible to giet out of the words of this bill of lad- 
ing, which, though it is a singular species of contract, to bind 
a consignee by an instrument signed not by himself, but by th^ 
captain, yet as the consignors delivered the goods on board 
tinder that bill, and the defendants accepted that bill of lading, 
it is binding upon them, and therefore this action may be sus- 
tained on the general count for demurrage, and consequently thii 

' Rule must be discharged. 



^<?*-»- MULLER V. GeRNON. 

An order of HpHIS was an action brought to recover the freight of certain . 
STthe'T^^^^ ^ brandies brought by the plaintiff from Charentc to thii 
Bignpcof goods country. Upon the trial of this cause at Guildhally at the sit- 
an°^mJT tiugs after Mic/iaelmas term 1810, before Mansfield^ C. J., it 
^t a'ucl^" appeared that the importation was intended to have been made 
to land tbena under the Sanction of a British licence, which wa* granted to 

here, on condi- - - • '. • . • * r .1 

tion of immediately re-exporting them,doa not so legalize the ?oyage, as to enable the master of tiie 
ship to reoorer his freight. the 
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the defendant by the King in council on the 2d of December 1 808, 181 1* 

to continue in force for six months, and which expired in June 

1809. The plaintiff's vessel was detained in France by an em- 

bargOi which lasted two years, and he did not sail with this Gbrnon. 

cargo, until May 1810: the cargo therefore became contraband; ^ 

bat the defendant, upon his petition to the privy council, was 

permitted to land the cargo, upon condition of immediately again 

exporting the same. The defence set up to the action, was, that 

tlie importation having become illegal, the plaintiff was not en- [ 395 ] 

titled to recover : he, however, contended, that the effect of 

the order in council, which permitted the defendant to land the 

goods here, was such as to continue the original licence in force 

down to the time of landing the goods ; and that consequently, 

the voyage being legal, the plaintiff was entitled to recover his 

freigfat, and he accordingly obtained a verdict. 

Lens^ Serjt. had, on a former day in this term, obtained a 
rnle nisi to set aside this verdict, and enter a nonsuit ; against 
which 

• Besi^ Seijt. now endeavoured to shew cause, contending that 
as the defendant was now in actual possession of the cargo, it 
was not competent for him to set up so unrighteous a defence, 
and also arguing that the order of council could not legalize the 
landing of the goods here, without impliedly legalizing the voyage 
that brought them hither; he also referred to those cases in 
irhich a voyage continued after the expiration of a licence has 
been considered as legal. 

The Courts stopping Lensj dismissed the last point from their 
consideration, because it had not been made at the trial, and 
Iield that, as to the principal question, there was nothing in it ; 
the order of council did nothing more than give up the King's 
Yight of seizure of these goods, and had by no means the same 
effect as a continuation of the licence would have had. Freight 
was the reward which the law entitled a plaintiff to recover for 
bringing goods lawfully into the country upon a legal voyage^ 
but the voyage here was clearly illegal, therefore he could re- 
cover nothing, and there must be a nonsuit. 

Rule absolute. 
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Recovery 
amended by 
sabKtituting a 
certain part of 
a parish which 
lay within a li- 
berty, for the 
other part of 
the parish, 
which lay with- 
in a borough. 



Payne, Demandant; Nathaniel, Tenant; Hod6£8, 

Vouchee. 

/^XNSLOJVj Seijt. moved to amend a fine and recovery accord- 
ing to the deed to make a tenant to the prcecife^ which bore 
date in 1766. The fine and recovery described the premises to 
be in the parish of St. Margaret^ in the borough of Leicester, 
in the county of Leicester. The affidavit on which this motion 
was made stated, that the parish of St. Margaret^ in the county 
of Leicester J was divided into two parts, one of which was situate 
within the borough of Leicester^ and the other within a liberty 
called the Bishop*s Fee, which was in the county, but not witiiin 
the borough, and that the premises intended to be comprized in 
this fine and recovery lay in that part of the parish of St. Mar- 
garet which was within the Bishop^ s Fee^ and not in that part 
which was within the borough of Leicester^ and were so described 
in the deed. 

The Court permitted the fine and recovery to be amended, by 
striking out the words, " in the borough of Leicester!^ and sub- 
stituting the words ^^ in that part of the parish of St. Margaret 
•* which lies in the Bishop* s Fee in the county of Leicester^ 
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Callaghan v. Aylett. 



If a bill be ac- 
cepted, payable 
at a banker's, it 
mutt be pre- 
lented there for 
payment, and 
the neglect so 
to present it is 
equally a dis- 
charge to the 
acceptor as to 
the drawer. 



npHIS action was brought against the defendant as the «o^ 
"^ ceptor of a bill of exchange, drawn by the plaintiff upon 
the defendant, at four months after date, for 68/. ^s. value re- 
ceived in feathers, payable to the plaintiff's order.. The deda- 
ration averred that the defendant, on sight of tlie bill, accepted 
it ^^ according to the usage and custom of merchants.'' There 
was also a count in the declaration for goods sold and de* 
livered. Upon the trial of this cause at GaUdhaUj at the sittingji 
after Michaelmas term 1810, the bill bemg produced, appeared 
to be accepted payable at Messrs. Ramsbottoms^ bankers, London. 
Clayton, Seijt. for the defendant, made two objections to the 
plaintiff's right to recover : first, that there was a variance be- 
tween the acceptance proved, which he said was aii especial one^ 
making the bill payable at a particular place only, and not else- 
where 
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wh^re, and the acceptance averred in the declaration, which 1811. 

was general ; secondly, that there was no proof that the bill had 

been presented for payment at the place where by the acceptance CaLlaghah' 
it was made payable. The bill had been given for the price of Aylett. 
goods sold and delivered ; but the plaintiff's counsel, relying on 
the bill, gave no evidence of the sale of the goods. A verdict 
passed for the plaintiff, subject to the opinion of the Court upon 
tiiese two objections, the judge reserving the points. 

Ckn^on on a former day in this term obtained a rule nisi to 
stt aside the verdict and enter a nonsuit, on the ground that it 
WM necessary for the plaintiff to prove a presentment at the 
banker's where it was made payable : he moved this upon the 
authority of Ambrose v. Hopwood^ 2 Taunt. 61. 

Marshall^ Serjt. now shewed cause. The case cited does not' [ 898 ] 

ffffen this case, for that was an action against the drawer, not 

against the acceptor, and the objection came by surprise on- 

Onricm^ Seijt. ; but if it had been an action against the acceptor, 

th^ averment that the bill was duly presented to Messrs. Free-^ 

man would have been sufficient. {Heath J. There can be no^ 

difference in that respect between an action against the drawer and 

an action against the acceptor.] In Saunderson v. Judge^ 2 H: 

BL 509., the drawer of a note, (who stands in the same predica- 

aaeat as the acceptor of a bill of exchange,) made it payable at 

the house oi Saunderson and Co., his bankers ; and it was urged 

Uuftt it ought to have been there presented for payment, and that 

it ought to have been averred that it was so presented ; but the 

Court held that it was no part of the contract that the note 

^Quld be paid at the bouse of Saunderson «id Co., and that 

tJsusr^re that was not necessary to be stated in the declaration. 

[Heath J. In Saunderson v. Judge^ it was a memorandum written 

by Sharp at the foot of the note^ not a part of the instrument.] 

In 7 East, SSS., Parker v. Gordon, it was indeed held, that if an 

acceptance makes a bill payable at a banker's, for the purpose of 

charging the drawer, it must be presented there within banking 

lunins&r that the party taking such a special acceptance, impliedly 

mgteeB to present it where by the acceptance it is made payable. 

Sot in- the case of Lyon v. Sundins and Another, 1 Campb. 425., 

tile plaifttiff, an indorsee^ declared against the acceptor, generally 

wrerring an acceptance according to the usage and custom of 

Merohonts. The bill was accepted payable at Messrs. Hankey 

and Co.'s, London, and Park, for the defendant, objected that it 

ought to be declared on as a special acceptance ; but Lord J^ten- 

U 2 borough. 



Callaghan 
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1811. boroughj C. J. said, <<how can you make the words at Hafiiejf 
and Co.'s more than a mere memorandum ? The acceptor of a 
bill of exchange * is liable universally. This very point was 
Aylett. brought before the Court some time ago, when the Judges 
[ * S99 ] ^ere all of opinion that such words formed no part of the 
contract, and did not require to be set out in the declaration/' 
So (a), if a promissory note be made payable at a particular 
place, in an action against the maker, there is no necessity for 
proving that it was presented there for payment. Per Bayley^ J. 
Wild V. Rennards^ sittings in Hil. term 1809, 1 Campb. 425. n. 
The Court cannot hold with this objection without over-ruling 
all these late decisions of the Court of King's Bench. But sup- 
posing the plaintiff should not succeed on this ground, he it 
entitled to a new trial; for he was prepared to prove the sale 
of the goods, which were the consideration for the bill, under the 
count for goods sold and delivered. 

The Courts stopping Clayton, who was prepared to support 
his rule, held, that doubtless there may be a qualified acceptance 
of a bill, which the holder is not bound to receive, but if he ac- 
quiesces in it, he must conform to the terms of it. As to the 
goods sold, the plaintiff exercised his judgment at the time of the 
trial, and relied on the point of law saved for him : if he had 
wished to avail himself of his consideration, he should have then 
proceeded to prove it. 

Rule absolute to enter a nonsuit. 



(a) But that io the case of promissory notes made payable at a particular 
place, it is necessary to aver a presenunent and refusal at that place ; see the 
case of Bowes y.Howef in error, in the Exchequer Chamber, June 95, TrSm^ 
term 1818, post. vol. 5. 



[400] 

F€h.n. Smith v. Russell. 

SiMe, that a J^OUGH, Serjt. had on a former day obtained a rule nw, re* 
bound to flod quiring the sheriff to pay over to Mr. Isaac Pitcher, the 

dna toVuiS." landlord of a house in which an execution had been levied, oat 
lord and pay it of the proceeds of the execution, the amount of rent due to the 
^mifc!^iA, lessor, not exceeding one year's rent ; against which. Best, Seijt. 
imiMiUieiand. qq^ shewed cause. It appeared from the affidavits on the one 

lord giTet him 
notice. 

If goods remain on demited premiaet after a ficiitiooi bill of taJe made of Uiem under an cxecotioo, 
they ve liable to be distrained as before. 

side 
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tide and on the other, that the landlord never made any demand 
upon the sheriff for the rent, but that the wife of the defendant, 
whose &mily then resided in the house, apprized the plaintiff, 
who on the 7th of December purchased the goods under a bill of 
sale from the sheriff, and who on the 20th b^an to remove them, 
that on the 25th of December three quarters' rent would become 
due. The purchaser, however, persisted in removing them, and 
the landlord swore he believed it was done with intent to defeat 
his distress. It appeared, however, that the defendant's wife 
had at that time the bill of sale in her own custody, so that there 
was no doubt but that the sale was fraudulent. 

Best^ objected, first, that the goods had never been removed 
by the sheriff, but that when he had completed his duty they still 
remained on the premises liable to the distress : so that there 
was no ground for calling on the sheriff; secondly, that the 
landlord had given no notice to the sheriff that rent was due, 
which, he contended, was necessary. Waring v. Deaberry^ 1 Str. 
97. Palgrave v. Windham^ 1 &r. 212. HankeU v. KempMf 
2 mis. 140. 

Bough contended that a fraudulent sale did not discharge the 
aheriff from the duty of retaining and paying over to the land- 
lord the rent due. It was doubtful whether the officer were not 
bound to make inquiry whether any and what rent was due ; 
but, at all events, if it by any means came to his knowledge that 
there was rent in arrear, he was bound first to satisfy the 
landlord. He endeavoured to distinguish this case from Waring 
V. Dewberry, Palgrave v. Windham, and (Jook v. Cook, Andrews^ 
219. He also referred to Darling v. Hill, Cos. temp. Hard- 
mcke, 255., and Twells v. Colville^ Willes, 375. 

Heath, J. The sheriff cannot always find a landlord to in- 
quire of. In this case, too, he does not remove the goods : there 
is no ground for making this rule absolute, nor is this a fraudu- 
lent removal within the stat. 8 Jnn. c. 14. All the cases say, 
that the statute is made to protect the landlord from a fraudulent 
collusion between the plaintiff and defendant by means of an ex- 
ecution, and here the landlord is not prejudiced. I do not 
think the sheriff is bound to go and find the landlord and give 
hiqi notice. 

tiAWRENCE, J. After this fictitious bill of sale the goods re- 
mained on the premises, and were liable to the landlord's dis- 
tress, and he had nothing to do but to distrain them. I need 
not go into the question, whether the sheriff is bound to give 

notice 



1811. 
Smtth 

RCTSSELL. 
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1811. 

JSmith 
HyssELU 



notice to the landlord, though in the case in Strange it seesm 
that it was expressly held, that the landlord must give notice to 
the sheriff. 

Rule discharged (a). 



(«) MafufieUy C. J. was absent this day, in consequence of indispositioa. 



[ 402 ] 

Feb. 12. 



Doe, on the Demise of Whitfield, v. Roe. 



TW/^HITFIELD, by a lease dated 3d Nov. 1807, demised to 
J, CrtPwys two messuages in Sloane'Streetf for the unexpired 



1810, Crtnxys assigned the lease to Carden for securing 
repayment of 150/. and interest, subject to a proviso for redemp* 



The mortgagee 
of alea^has 
the same title 

to relief against Tcsidue of a term of 20 years, at 52/. 105.; and by indenture of 

an ejectment - , j 

fornonpay- *in t/flW. 

ment of rent, 

and upon the . .n . i i m« 

same terms, as tion upon repayment, which sum still remained due. Three 
againsT^hom .q^**"^^^ ^f a year's rent being in arrear, Whitfield distrained, • 
the recovery is and there iiot being sufficient effects on the premises, he served 
a declaration in ejectment on CnctxySy who was in possession, and 
in due course signed judgment against the casual ejector for want 
of a plea ; and leaving had the premises delivered to him by the 
sheriff under a writ of possession, he demised them for 14 years 
to Killickj who had since expended a considerable sum in im- 
proving them. Under these circumstances, and upon an affi- 
davit of Carden that he knew nothing of the ejectment until 
afler the writ of possession was executed, the Court had, on a 
.former day in this term, granted Best^ Seijt. a role nisi, that 
upon payment by the mortgagee to the lessor, of the rent arrear^ 
and costs of the ejectment and of this appUcation, the mortgagee 
might have the premises given up to hina. 

Lensy Serjt. now shewed cause against this rule. He con« 
tended that the statute 4 Geo, 2. c. 28. s. 2. had given the Court 
HP jurisdiction to interfere in this case, more than it bad before 
lliat statute, and that it could not relieve before then. At all 
events, if it had jurisdiction, it could only relieve upon the pay- 
ment of all the lessor's costs and damages, which damages must 
include such damages as the lessor would become liable |o pw to 
[ 403 ] .£///ici& in consequeiK:e of his ouster after expending much mdliey 
Jo improvements of the premises. 

Best^ contrdy cited Dawnes v. Turner^ 1 Salk. 597., that before 
this statute the Court would relieve against an ejectment for noii- 

'^ payment 
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pM^mient of rent, upon bringing all the rent into Court, $CQcpt^ 1811. 

lag a new lease, and sealing a counterpart. Goodiitk v. Hold- 

Jto, S Sira. 900. ace. lS^oF 

The Court held that there was no distinction between lessee WairnELD. 

and mortgagee : if indeed the mortgagee's estate had become ab- ^' 
solute, the mortgagee was actual tenant ; and they made the 

Rule absolute (a). 

(a) MansfieU^ C. J. was absent this day, in consequence of indisposition. 



NeESOM v. WhYTOCK. JPiA, 18, 

T/^AUGHANf Seijt. had obtained a rule nisi on the usual Anypenoa 

terms for setting aside an interlocutory judgment, upon an de^odtnt ' 

affidavit of merits made by A. MitchelL clerk to the defendant's 7*M"i"*5: 

^ oftTit Of merfti 

attorney. to set andean 

Bed^ Seijt. shewed cause upon the ground that the deponent ju^iJS^vmBit 
liad not sworn that he was either the defendant's attorney, or ^^^^ *^[«w 
managing clerk to the defendant's attorney. defeDdanfb 

The Court admitted that the objection was correct, and dis- »**wn€y'fm». 

•» ^ naging clerk, or 

cbarged the rule. tbadefeodanti 

attorney. 



. £ 404 ] 
Haynes v. Jones. Feb,i^ 

JT/'AUGHANi Seijt. moved to set aside the declaration and A writ may be 
subsequent proceedings in this case for irregularity. On the day oa which it 
^th oi February the def«idant was served at Colchester^ 52 miles " returnable, 

*^ and notice of 

£rom London^ with the copy of a writ returnable on that day, declaration 
heing in eight days of the Purification ; and at the same time he ^iewmc^ 
was served with notice, dated the same day, of a declaration ^^^ 
being filed conditionally , and demand of a plea within eight days^ 
otherwise judgment. Vaugkan relied on the case of Steward v« 
Lund^ 12 Eastj 1 16. that this was irregular. 

But the Court, after reference to the officers, held, that a writ 
jsmf. be served on the isanie day on which it is returnable, and 
that a declaration may be filed upon the return-day of the writ. 
The ground of the defendant's complaint was, that he had more 
notice given him of the declaration than the plaintiiS* was com- 
pellable 



Haynes 
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181 1. pellabk to give. The only efifect of delivering the dedantion 
and writ together, was that the plaintiff could not in that case 
charge the defendant for the declaration ; and they rgected the 

JoNBs. application* 

^^-. cr<r^<g ./ c%^^}r^^\ / ^,-, Role refused. 

17^.12. Mayor, &c. of Doncastee v. Coe. 

ifUiesuiieipe- A CTIONS of trespass had been brought by the corporation 

^'rt "^Tkto ^^^ ®^ Doncaster against this and another defendant, to assert 

[ 405 ] ^^ exclusive property of the corporation to Certain river-banks 

try leveiml and Other lands, which the defendants contended to be either of 

5«imffj§ on the 

Mune question, public right or subject to casements enjoyed by themselves indi- 

b^isdtMtiii^ vidually. In both cases special juries were struck, consisting of 

fled with the the Same persons, and one of the causes having been tried, the 

firat,*d\rwt it Court directed that the verdict should be set aside, and that the 

to abide the cause should abide the event of the trial of this cause, upon the 

event of an* ^ % % . % % n ^ ^. ^ f 

' oUier caose, ground that the jury had found a verdict contrary to the wdgbt 

they will alM, ^e*u^ evidence iaS 
on motion, dit- ^^ '"^ eviuence \a). 

charge the fame CocJceU^ Seijt. had ou a former day obtained a rule nMi, that 
^'"tiyii^'tbe the rule obtained for having a special jury in this cause mi^t be 
seeond cauM. discharged, and that this cause might be tried by the common 
panel. 

Clayton^ Serjt now shewed cause. He contended, first, that 
no case had been cited to shew that the Court had jurisdiction to 
discharge the special jury : the statute was imperative^ that the 
cause should be tried, by the special jury once struck ; the wends 
were, <^ dudl be trtedJ' Secondly, there had been no case shewn 
to require this extraordinary interposition. 

Roughs Seijt., in the absence of Cockell^ supported the rule. 
The Court have thought fit that another trial shall take place 
upon this question, and if the present cause, which is to bind the 
other, were to be tried by this special jury, it would be tried, 
thpugh not before the same panel, yet by the same men, who 
came to so erroneous a conclusion in the former instance; such 
a trial would not answer the end which the Court prc^xMed, in 
directing that cause to abide the event of the trial of this. 
[ 406 ] Heath, J. It is a sufficient ground for this motion, that' the 
same jurymen have tried a similar cause. The former part of 

(a) See Mayor of Donctuter v. Day 9 amte^ 962. 

this 
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this role^ so far as relates to discharging the special jury, must 181 1. 

be made absolute; the latter part need not be granted. 

Lawrence, J. As to the question of jurisdiction, suppose dokcastmi 
there were corruption in the jury, hath not the Court authority 
to discharge them? for the argument goes to that l^gth. There 
is no need of citing authorities; the same persons have tried this 
question in another cause: that circumstance must necessarily 
create in them a bias. 

Rule absolute to discharge the rule for the special jury. 



COE. 



Spitta v. Woodman. f*4.h. 

gHEPHERD^ Seijt. moved that the prothonotary might ifUMpfauntiff 

review his taxation of costs; a verdict had been found for the ^^ I J^ 

plaintiff as for a total loss; and a motion was made in the next on a policj, 

• 1 1 and cndcftTOvr. 

term, {ante^ vol. 2. p. ^16.) for a rule nisi to set aside the veiv on amle nift 

diet and enter a nonsuit. The Court held, upon the discussion ^^jjJJJJJT* 
of that rule, that the plaintiff was not entitled as for a total loss, to tapport hia 
but that he was entitled to a return of premium. Upon the ^tent ^- 
taxation of costs, the prothonotary did not^hink himself at ^??^^^^ ^ 
liberty to allow the plaintiff the costs of that motion, the Coort a return of pro- 
Dot having said any thing about costs. On a similar motion to ^uSdto'tiir 
this in the Court of King^s Bench, the Court allowed the costs ooMofUienik. 
on this sort of motion (a). Boutk v. Thompson. There^ a special oo^ acMptof 
Case was reserved, to try whether the plaintiff was entitled as for [ 407 1 
la total loss; and if not, whether he was entitled to recover as the ocmnt fiir ' 
for a return of premium. The defendant had not paid the pre- ^^SSsdlMidrf 
uiam into Court. The Court held, that he was not entitled to *^^ P^^u of 
recover a total loss, but that he was entitled to a return of pre- evidence at i^ 
mnium; and nothing was said about costs. The master of the P*y^'>«'**<^ 
King's Bench did not allow any costs, except those of the count 
for money had and received, and such parts of the briefs and 
evidence as apply to it; but the Court of King's Bench directed 
the master to review his taxation. In this case, as in that, al- 
though the defendant was entitled to some relief, he made an 
improper motion, and compelled the plaintiff to come hither to 
resist the excess of his motion, for he moved for a nonsuit, 
whereas he should have moved to reduce the damages. 

(m) This esse, bat not this point, is reported 11 Bast^ 428. 

Heath, 



WI 
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1811. 

Sfitta 
Woodman. 



Heath, J. In pari conditioner neither party must pay coeti. 
There must be no costs on either side; the prothonotary has 
done very rightly. 

Lawrence, J. The plaintiff did not confine his resistance to 
the rule, to a mere assertion of his claim to recover the premioiD* 
He was squabbling for more. 

Rule refused. 



C 408 ] 

Feb. 12. 



A recovery 
9S years old, 
•meiided by in- 
serting a 
manor and - 
tithes, without 
•ffldavit of in- 
tention that 
they should 
pats, the inten- 
tion beinf 
manifest from 
the deeds, and 
the possession 
having gone 
accordingly. 

Though there 
was no other 
evidence of the 
existence of a 
inanor, than 
the mention of 
it in an old 
deed, and the 
appointment of 
agMBekeeper. 



[409 ] 



Tennyson, Demandant; Goulton, Tenant; Rousbt, 

Vouchee. 

jENSy Seijt. movied to amend a recovery suffered in HUary 
term. 1 Geo. 1. of lands in SUdmere in the county of York^ 
by inserting the words << manerium de Croome cum pertinentiii^ 
before the words, '^ duo messuagiOf'* &c^ and by also adding tbe 
words, *^ necnon omnes et <mnimodas decimas garbofumy UadoruMi 
** granorum^ etjbeniy et omnes alias decimas quascunque^ anmor 
" Urn et de tempore in tempus provenientes^ vel renovantes^ de^ 
'^ ex, et infra maneritan et viUam^ sive hamlettumj de Croomi 
^^ predictum^ decimis lanee et agnorum solummodo ejpceptis^" after 
the word SUdmere, in the record of the recovery, the exemplifi- 
cation thereof, and all the several entries and process to perfect 
the same, upon payment of the additional fine, if any, at the 
alienation office, and all usual and customary fees at the same^ 
and the several other offices. He moved this upon a statementi 
that the family of Bousb^ had purchased this estate in 167S, and 
that by a deed made 24th April 1683, all the estate and heredita* 
ments, (which last word would carry tithes in a deed,) of the 
then possessor of the name of Rousby^ within the hamlet of 
Croome^ had been limited in tail ; and it was objected by a late 
purchaser, that that entail still subsisted as to this manor and 
tithes, unless the recovery suffi^red in 1714 were amended. At 
this distance of time, it was not possible, he said, to have tbe 
usual affidavit of the intention of the parties, but it was hdd ia 
the case of Gladwyn v. Brown, ante 2. I. that such affidavit was 
unnecessary where the distance of time was so great. The deed 
to make a tenant to the precipe for the recovery sofiered in 1714| 
after enumerating the lands, conveyed to the re-lessee^- ^ aU 
<' other the lands, tenements, and hereditaments of H. Boustjft 
<< lying and being within the townsbipsi piwinots^ and telrritories 

«< of 
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^ aX Crwme and SUdmere, or either of them, or elsewhere, 181 !• 

^ together with all and singular other the houses," &c. He 

-•bo produced the affidavit of S. VineSj a devisee in trust to sell ^j^qJ^, 



er the will of H. E. Rousby deceased, and for six years a 
iraoeiver of the rents of the estate under a decree of the Court of 
-Chancery, which stated, that the deponent was well acquainted 
with the testator's estates, and that they were situate in the 
hamlet of Croame in the parish of Sledmeriy in the county of 
Yark^ and that they consisted of, amongst other things enume- 
xated, the manor or reputed manor ofCroome^ together uith the 
tithes of the whole of the hamlet of Croomcy with the exception 
of the tithes of wool and lamb within the same, which were 
daimed by the impropriator of the rectory of Sledmere, That 
llie manor of Croame was described in the indenture of 24tli# 
jfyril 1683, as ^^ the manor or reputed manor or lordship of 
«* Croome" but that there were no freehold or copyhold tenants, 
«Dd therefore the only fruit of the seignory had for many years 
been the appointment of a gamekeeper, which had been exer- 
cised without question; that the tenants of the estate, some of 
whom had been 60 years in possession, had dealt with the de- 
ponent for a renewal of their expiring leases upon a representa- 
tion made by them, that the tithes of their respective farms, 
which were commensurate with the hamlet of Croame^ except 
the tithe of wool and lamb, belonging to the impropriator of 
Sledmere^ did belong to the proprietor of the estate, and were in 
no wise to be accounted for by the occupiers. 

The Court permitted the amendment* 



[410] 
SaUVAGE v. DuPUIS (d). Feb. 12. 

ASSUMPSIT. The plaintiflF declared that he was possessed The defcn- 
of a messuage for the residue of a term, which expired at ^^Uo'^^t'a 
JLady-dtnf 1810, as tenant to J. H. under an indenture of lease, houte.ag tenant 
by which the plaintiff covenanted to repair during the term, and /^™fortbe 
Qoce in every three years thereof to paint the parts usually [^"*^J.*|, 
liainted, and peaceably to surrender at the end of the term the was three yean 
{uremises so repaired and painted, together with the fixtures, 'uarterH be 

held for three 
*yrftn and one quarter, and quitted. Ruled, that though perhaps he might have quitted withoat 
nolioc at the end of th#ee ycAra, yel the remiaiiig looser hnplied a eootract tu pay rent for 
Hub. nesidoe of the term. 

(a) Mansfield^ C. J. was absent this day, owing to iadispositioD. 

and 
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1811. and thereupon, upon the 26th of June 1806, in consideration 

that the plaintiiF would demise the premises to the defendant, to 

Sauvage [j^ij ^f ^jjg plaintiff, during the term of one year from Midr 
Dupuis. swnmer^ay then last past, and so on,, from year to year, nntil 
the expiration of the term, the defendant undertook during such 
tenancy to perform all the covenants on the tenant's part con* 
tained in the lease, and avers that he demised to the defendant ac- 
cordingly ; but that the defendant did not repair, paint, ot qoiedy 
surrender the premises repaired and painted, with the filatures. 
There was another count upon a promise by the de fend a n t to 
repair in consideration of his tenancy, and a count for use and 
occupation. Upon the trial of this cause at the Middlesex sittings 
after the last Michaelmas tetm^ before Mansfield^ Q.J 99 it was 
.. proved that the plaintiff was possessed of a lease, as stated in the 
declaration, for a term of 7 years, commencing from the 25th of 
March 1 803, which he proposed to assign to the defendant, as 
from Midsummer 1806, who, upon the faith thereof in Jiihf 
[ 411 ] 1806, entered ; but after he was in possession, it appeared that 
there was a covenant in the lease restrictive of alienation, and the 
lessor, on application, refusing licence to assign, the defendant 
continued in possession, without any written contract, under a 
parol agreement, that ** he should hold as tenant from year to 
year, during the residue of the term." The defendant paid 

rent from time to time, and a little before Lady-day 1809 gave 

notice of his intention to quit the premises at the ensuii 
Michaelmasj and accordingly quitted the premises a week I 
Michaelmas 1809. The plaintiff, by a particular delivered, ««^ 
claimed a sum for dilapidations, and the rent to Ijady'dajf 1810——— 
Best^ Serjt. for the plaintiff, contended, that the defendant, 
having entered and occupied, must be taken to hold on 
terms on which he would have held, if the first contract 
been effectuated, and the lease assigned, in which case hi 
tenancy would have terminated at Lady-day^ and this beii^ 1 
contract executed, might be enforced without regard to the 
statute of frauds. Shepherd^ Serjt., contrd, contended that I 
contract, as stated in the declaration, was repugnant, for if he 
held from year to year, he could not hold for three years \ 
three quarters certain, nor could a holding from year to year, 
which commenced at Midsummer^ terminate at Lady^day: 
a parol contract for a term of three years and three quarters wa 

void by the statute of frauds. Mansfeld^ C. J. thought the de 

fendant was tenant from year to year, commencing from Mid^ 





I 
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Sauvaob 



1806} bat that he could not under such a tenancy hold 1811. 
the premises for the fourth year, because that would endure to 
Midsummer 1810, whereas the interest of all |)arties expired at 
Lady-day 1810. The notice to quit at Michaelmas 180$ was Dupuis. 
ioefifectuad, in 3ny view that could be taken of the contra(5l; and 
as there was no proof of any want of repairs, he nonsuited the [ 412 ] 
plaintiff, with liberty to move to enter a verdict for 21^, the 
hal&year^s rent computed to Lady-day 1810, if the Court should 
beef o)>inion that the plaintiff was entitled to recover it. 
' Besi having accordingly obtained a rule nisi. 

Shepherd and VaughaUy Serjts. shefwed cause. The contract 
being by parol, was not good as an assignment of the residue of 
the term, for an asdgnment must, now, be in writing; it was 
not good as a lease, because it was for a greater term than three 
jean, and a contract of demise for a greater term than the 
statute of frauds authorizes, cannot enure for three years, parcel 
of the term, and be void for the residue. It therefore created 
only a tenancy from year to year, which must be for entire 
yearsy and not for fractional parts of a year. The contract is 
not merely for a tenancy from year to year, but for a tenancy 
from year to year ddring the residue of the plaintiff's term. 
There must be some meaning given to those last words : they 
lure not merely insensible. The true construction is, that this, 
like other tenancies, from year to year, should be determinable 
at the end of any one year, if half a year's previous notice were 
^ven by either party ; but that, although no such notice were 
^▼en, it should determine of itself so soon as the estate of the 
plaintiff, not having another integral year remaining thereof, 
ceased to furnish materials for the longer duration of the tenancy 
fiom year to year. This tenancy, therefore, expired at the end 
of the three years; and the defendant was free then to quit the 
premises: he continued, however, another quarter, during 
iRrliich he was a mere tenant at sufferance^ an estate which was 
determined by his removing from the premises, and which re- 
qoirqi no previous notice to determine it. It is contended that [ 41S ] 
liiit was a contract to let the premises to the defendant so long as 
the plaintiff's interest therein lasted : but as that contract would 
not be binding on the plaintiff, because of the statute of frauds, 
ao neither is it binding on the defendant. This differs much 
from the usual case^ where a man occupying a house for half a 
year, becomes liable for a year's rent, under an inference, which 
the law gives, of a contract for a whole year ; here the parties 

could 
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1811. could not, even by express words, have contracted for anodber 
year, for there was not a year remaining, and when no longer 
a year remained, a year's tenancy could not be implied* 
Dupuis. Best would have supported his rule. 

Heath, J. We are all of opinion, that as this was a letting 
from year to year, the tenant having continued to hold after the 
three years, must be considered as continuing to hold on the 
same conditions for the residue of the term. 

Lawrence, J. At the Christmas before the defendant wfot 
out, he might have given notice of his intention to quit at the 
Midsummer then following; and th^ there would have remained 
nine months for the landlord : or, possibly, at the end of the 
three years, though he had given no notice, he might have beai 
* at liberty to quit : but he does not do that; he holds for three 
months more, and I think it mi^y therefore be implied that he 
contracted to hold for the residue of the term, upon the isae 
conditions upon which he had held from year to year. 
[ 414 ] Chabibrc, J. I do not know but that the defendant mi^ 
have held from year to year for the three years, and quitted at 
the end of them without notice ; but here^ having commenced 
his tenancy of the remaining period, it must be taken that he 
held for that period on the same tetOM aa befiwe^ so fiir as thej 
were applicable. 

Ruki 
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(IN THE HOUSE OF LORDS.) iBn. 

HuPFAM and Another v. Ellis. In Erron 4fM(iQr 

ASSUMPSIT, brought by original, in the. Court of King's th^t°^*blu""ac.' 
Bench, by the defendant in error, against the plaintiffs ii^ cepied payable 
error, as the drawers and indorsers of a bill of exchange. The ro^^en due 
declaration stated that the plain tiffi in error made their certain P/^^*?* '°- 
bill of exchange in writing, and directed the same to one Mr. payment, ac- 
Wm. Bobertson, merchant. Great St. Helens, and thereby re- ^i°fnjf*effj^t 
.^pured him three months after date^ to pay to them or their of the bill, and 
order 426/. 165., which bill the said WUliam Robertson bS^t^ o^fi^^^ 
wards, according to the usage and custom of merchants, on thereof, and 
tight thereof, accepted, and expressed the same to be payable the bankers as 
at the house of certam persons using the names, style, and ^^^^^[ 
firm of Kensington, Styan, and Adams : and after averring an "^ent, shall be 
^orsement to Godin Shiffer and EUis, and a second indorse- jud^ent on a' 
BifiBt by them to the defendant in error, it was averred, that «iwf> pjea. 

^ . And it shall 

afterwards, and when the bill became due, (to wit) on the 4*th be intended 
dayof^Hgitf^ 1810, the said bill was shewn and presented to tw^pr^^Jlia 
the persons so using the names, style, and firm of Kensington, for payment to 
Stgan, and Adams, for payment thereof, according to the hi^Ut Uie 
teoat and eflEsct of the said bill, and the said William Udbert- house of thase 

^ , persons. Sefnbie. 

Mm*s acceptance thereof and the sevend indorsements so made For evidence 
Aereon; bat as well the said last-mentioned persons, as the woui?bead- 
laid William Bobertson, then and there refused and neglected to missibie under 
pay the same. To this declaration the plainti£& in error pleaded tion, and not 
a sham plea of a judgment recovered in the Court of Common »^P"snanttoit. 
Pleas, to which the defendant below replied, and in Hilary 
term last obtained judgment i^on £uler of the record; and the 
plaintiffii in error assigned for error, that the bill was not [ 416 ] 
Averred to have been presented for payment at the place where 
tlie same was in and by the said acceptance made payable, 
-l^ttt was only alleged to have been presented to those persons 
Cbr payment; and stated the following reasons in favour of the 
^eversaL 

1st. Because the drawer, or indorser, of a bill of exchange, 
i« not liable to be sued upou it, unless it be duly presented for 

payment 
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181 !• pajnnent to the acceptor at the place by him appointed for the 
payment thereof; and such presentment must be shewn in a dem- 
and Anodier <^^fA^ion against the drawer. Ambrose v. Hopaoodj 2 Taunt, 
V. 61. 2d. Because, by the declaration it appears, that the bill 
In]£rar. ^^ neither presented to the acceptor, nor at the place ap- 
pointed for its payment, but was presented to certain other per- 
sons, who were strangers to it. Sd. Because the loose and 
general words, << according to the tenor and effect of the said 
<< bill of exchange, and of the said fV. Bobertson*s acceptance 
<' thereof, and of the said several indorsements so made thereon 
<< as aforesaid," which are foui\d in this declaration, can be of 
no avail. They are repugnant to the previous special allega- 
tion, in which the manner of the presentment is precisely shewn; 
and by which it appears, that the bill was not presented accord- 
ing to the tenor and effect of the acceptance. 

C. Abbott. 

The defendant in error joined in error, and prayed that the 
judgment given by the Court of King^s Bench might be affirmed 
for the following, among other, reasons : 

1st. Because the declaration and the matters therein con- 
tained are sufficient in law, under the aforegoing circumstancesr 
for the plaintiff below to have and maintain his aforesaid action 
against the said defendants below. 2d. Because the declara- 
tion avers, that the bill of exchange in question was shewn and 
[ 417 3 presented to the persons using the style and firm of Kensington^ 
Siyan^ axidAdams^ for payment thereof, according to the tenor 
and effect of the said bill, and the said William Eobertsovfh ac- 
ceptance thereof, which averment to be true in fact, as laid, 
must of necessity imply that such bill of exchange was pre- 
sented for payment where by the tenor of the acceptance made 
payable, and is equivalent to a direct averment thereof in 
terms. 3d. Because^ if the defendants below intended to dis- 
pute the fiict of the said bill being presented according to the 
tenor and effect thereof and of the said acceptance, they ought 
to have put it in issue below, and cannot set up the same after 
judgment; and that by the course th^ then thought proper to 
take, it is evident their object was, and is, delay, and nothing 
else. Giffin Wilson. 

The case was argued on this day, and the authorities oiAm^ 
brose v. Hopaooodj Rushton v. Aspinall^ Doug. 654. Porter v. 
Gordon^ 7 East^ 385. were referred to. 

The 
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7^ Court ordered and adjudged that the judgment of the 1811. 
Court of King^9 Bench should be affirmed. 



HUFPAII 

£nd Another 



N^u. The reporter was not pretent at the decision of diis case. But Lord 
EnkuuVkwA. to have expresfed himself, that if there had been no sach Blus; 
a verment as could have kd . to proof of the due presentmenty the declara- Id Enor. 
tion would have been bad ; bat it must be apparent, that upon that allegation, 
jbe pmentment might have been proved. It would be dangerous to allow 
audi tabtieties to prevail. Lord Eldon^ Chancellor, is reported to have 
aaid. The more the counsel for the plaintiff in error satisfies me that a pre- 
genimtnt at the place where the bill was made payable, was necessary, the 
snore he satisfies me that I must intend by this sdlegation, that such a pre* 
i^entment was made. See the case of Bvwes v. Hovtey in the Exchequer^ham^ 
.Aer^ in error, Trimty term, l8]3,^ox/, vol. 5. 
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1811. ARGUED AND DETERMINED 

n Tm 

COURTS OF COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IK 

Easter Term^ 

In the Fifty-fir»t Year of the Reign of GeorotIII. 



.Vfly3. Anonymous. 

The Court TTAUGHAN^ Serjt. moved to amend a recovery suffered 
imc^a^o- ""^^^ ^^^ ^^ y®*^ ®^°^ ^^ \2iXi6s described in the deed de- 

veiy by chang- claring the uses, as lying in the parish of Appleby^ and described 
^be.prembM^' "^ ^^^ recovery to lie in the county of Ikr^, by striking out the 
iteh* 'h* h^ words county of Derby^ and substituting thfe county of LtkH' 
into two oouD- /^i upon an affidavit that the parish of Appleby lies partly in 
^'ilytn^tS^ the county of Z)^£y, and partly in the county of Leuxster^ iod 
countyomitted, that the premises were wholly situate in that part of the paii^. 
the w^Sty '" of ApP^^ which lay in the county of Leicester^ and no part of 
[419 ] them in that part of the parish which lay in the coonQr of Deft)' 
Only one recovery had been sufiered of them, not one in each 
county. 

The Court held that there must be a new recovery : it vaf 
impossible to change the recovery from one county to anoAeri 
and 

Refused the application (a)' 

(a) Set Wamwrighu Demandsfit; S^^avr, Tenant ; Sm^^ Voocbee; 
ante. i. 5S8. Ideo qiuere of the case of Rojhitigh, Demandant ; Litt TettOM 
SmitAy Vouchee ; Trinity term 181 s, past, vol. 5., whefe the Couit amended 
by changiDg the county. 

VlOUETT 



mentioned* 
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VioLETT V. Allnutt. ^«y ♦• 

his action, the plaintiff declared upon a policy of insur- ^^^^^^.^ 
cei at and from Plyjnouth to Malta^ with liberty to touch foranyporpoie 
wxance^ or any port in the Channel to the westward, for cj^^^JibJ!^ 
srpose whatever, upon goods by the ship ZriVm, beginning to touch for tb» 
[venture from the loading thereof on board the said ship ukj^irboanl 
>ve. The plaintiff averred that the ship was in good safety ^^Tj^^j^^ 
mouth, bound upon the said voyage, and that divers goods 
eat value were there loaded on board her : and that after- 
I -the ship, with the said goods on board, sailed from P/y- 
on her intended voyage, and in the course thereof pro- 
1 to and touched at Penzance^ for the purpose of loading 
iking in there other goods and merchandises for Malta : 
haAvfailst she was there^ other goods of great value were 
> to wit, at Penzance, loaded on board the said ship, to 
rried therein from thence to Malta, and that the plaintiff 
nterested in the goods. That in the course of the voyage [ 420 ] 
bip was stranded and upset, and the plaintiff not only sus- 
1 a loss upon his goods to the amount of 402. per cent., but 
eral average loss also accrued upon the ship, her freight, 
argo, and the plaintiff in respect of his said several goods 
ae liable to, and did contribute to such general average lorn, 
s amount of SOZ. per cent more on the value of such goods, 
Lveirred the defendant's liability, notice and refusal to pay. 
cause was tried upon admissions at the sittings after HiUuy 
ISl 1, before Lawrence, J. The only material facts were, 
he plaintifl^ intending to ship goods on the voyage insured, 
» amount of 3190/. 145., caused insurances to be effected for 
•am : that the goods loaded on board the Lion at Plymouth 
inted, including charges, to 1880/. 6s. : that the ship pro- 
n1 from Plymouth to Penzance for the purpose of completing 
lading, and there received on board, on account of the 
ti£^ the remainder of her cargo, consisting of 651 hogs- 
I of pressed fpilchards, amounting, including charges, to 
i. B$. That while the ship was lying at St. MichaeVs Mount 
» at Penzance, waiting for a favourable wind to proceed on 
'<^y«gef she was stranded, and the cargo received damage, 
hich a general and a particular average was incurred. That 
general average^ and the particular average, upon the goods 
1 in at Plymouth^ amounted together to the sum of 23/. 9$. 6d. 

X 2 per 
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per cent., which the defendant bad paid into CJoart, and the par* 
ticular average on the goods loaded at Penxance amounted 16 
19/. 125. ^d, per cent., which the defendant contended he was 
not liable to pay by the terms of the policy in question* It was 
agreed that the only question to be tried was, whether the de- 
fendant was liable for the loss on the goods taken on board at 
Penzance ; and that in case a verdict should be found for the 
plaintiff, the same should be entered for SO/L if. %d^ bdng the 
remainder of the sum claimed in this action. The jury having 
found a verdict for the plaintiff, 

Lens^ Seijt. on this day moved to set it aside, upon the grouiid 
that the permission to touch at Penzance did not inducle the 
touching there for the purpose of taking in a further cargo, and 
that, by the terms of the policy, the insurance attached only ob 
the cargo to be loaded at Plymouth. 

But the Court held there was no ground for the:^jectioii^ 
atid 

Refused the rule. 



i(f«y4. 



HoRwoob t^. Heffer. 



Ko ill tr«at- 
meot by the 
hiiftbanH of the 
wife, thort of 
Personal vio> 
lence, or such 
MloiDtUice a 
rf'ssunable fear 
of it, will enable 
a strangf-r to 
maintain as- 
svmpsit ajrainst 
her husband 
for nrcewaries 
fu^nitih^'<] to her 
snbtrqupntly to 
her leaving his 
house. 



[422] 



nnHIS was an action of assumpsit against the husband to* 
board, lodging, and necessaries furnished to the dete' 
tlant's wife. Upon the trial of this cause at Wesiminster^ at the 
sittings after Hilary term 1811, befinre Lawrence^ J., theplsin- 
tiff \vas nonsuited on his opening by the learned Judge, wfafaoQt 
going ihto the evidence, the facts alleged being, that the deAn- 
datit had treated his wife with great erudty ; had Ukeia anothsr 
ivoman into the house, with whom he cohabited ; thrt he had 
confined his wife in her chamber under a pretence of ibsaiu^i 
and that she had escaped ; and the present action was broog^ 
for the value of necessaries furnished to her after her departure 
Best cont^taded at the trial, that this treatment was eqnhralent lo 
turning the wife out of doors ; and he cited Hodges ▼. Ho^geSf 
1 Esp, N. P. a 441., in which Lord Kef^fon, & J. held that ill- 
treatment which rendered the wife's stay unsafie^ was equiTalmt 
to turning her out of doors. 

Best now moved to set aside the nonsuit, and have a new 
triaL 

LatrmKvcK, 



HoRwoon 

V. 
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LAWESVCXf J. You did not state any apprehension of her 181K 
personal safe^ ; you princqMUy dwelt on the circumstance of 
tha defendant's having placed a profligate woman at the hefid of 
Ilia tabl^ and haraig lold the wife, that if slie did not like tP U«mR- 
iSne then, she mi^t dine in her own chamber. I thought, that, 
liowever improper that conduct might be^ and however abhorrent 
firom the fe^ngs of a ddicate woman, she might nevertheless have 
had necessaries, if she had staid there. She might, if she had 
thought fit» have sued for alimony, and a divorce a mensi et 
ikmv. 

Mansfielu^ C. J. If this suit were maintainable, it would 
benecessary that the jury should, in the first phM^e^ determine 
whether the wife lawfully left her home or not; this would 
wholly supersede the necessity of a suit for alimony, or a divorce 
a meiud et tharo. I think noticing short of actual terror and 
violence wiU support this action. 

{J, Kule refused, 



[423^ 

Jacobs t;. Nelson. M^y i. 

THE plaintiff declared that in consideration that he had Anavermcntof 
A. mo nodertakiog 

caused to be delivered to the defendant a crate of glass of to cany goodi 

great value, viz. of the value of 10/., to be carried by the de- i^jJidtocls!, 

IbndiEmt from London to Rat/leigh^ and there to be delivered to ^ ^ v^^ ^"' 

mie Ch<frle$ Bryan^ to be paid for on delivery, for certain rea^ shews with snf- 

sonabl^ hire or reward to the (defendant, the defendant underr JSTullf'!!^*^ 

took to carry and deliver the goods, and receive the money for. of the goods 

them on delivery ; and assigned for brem:h, that though the de- J^er&.Sba 

fondant did carry the goods, she did not receive the money fqr con<ii^n»;«', to 

the plaintiff. After verdict for the plaintifi^ 

S^herdf Seijt. now moved in arrest of judgment, upon the 
jproniul that it did not appear what price the defendant was to 
receive for the goods, nor by whom it was to be paid. 

The Court held it was sufficiently intelligible that the person 
to whom the goods were to be delivered was to discharge the 
price of themi and 

Refused the Riileb 



Catbs 
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May 4. 

A witness 
may oljeet to 
answer a ques« 
tion which he 
thinks will tend 
to his crimina- 
tion, though 
the answer 
would not lead 
to an imme- 
diate coacln- 
sion of guilt. 
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Gates t^. Hardacre. 

npHIS was ail action by an indorsee agaiotft the dntww of'^tt 
"^ bill, drawn, payable to the drawer^a order, ^upon Strittiom' 
and by bim accepted and afterwards dishoiunired ; it wad' atated 
in the decUu alien to have been indorsed by the defendatit tbrfile 
plaintiff. The case was tried before HetUkf J. at Waimimia'9 
at the sittings after last Hilary term. The plaintiff [Mved his 
case. The defence intended to be set up was usury. The*'fiiH' 
witness called on the part of the defendant was One Tcylorf sad 
the bill having been put into his hands, he was asked by Skep* 
herdf Seijt. for the defendant, ^^ whether that bill had evier beea 
ill his possession before;" upon which Best^ Seijt. interfinred, 
by asking the witness whether he^ad not been indicted -for nsiiry 
in this transaction, and upon his answering in the afflrmatiTe, 
Besl cautioned him against answering questions whitti might 
tend to criminate him ; the witness said that he thought his an- 
swer to the question proposed would have a tendency to convict 
him oF the offence of usury ; the learned Judge told him that if 
he thought so, he was not bound to answer the question : the 
witness -availed himself of this direction, and the counsel for the 
defendant being thus prevented from pursuing his iiiquiry,^a 
verdict passed for the plaintiff. 

Oti this day Shepherd^ Seijt. moved for a new trial, contending 
that the Judge's direction was wrong; that it was not sufficient 
that a witn^s thonght that his answers would tend to criminate 
biro ; but that it ought clearly :to appear that they would have 
that effect. 

' Maksfibld, C. J. Your questions go to connect the witness 
with the bill, and they may be links in a chain. 

Rule refused. 



May 4. 

A person 
may assist bail 
in taking, and 
may lawfully 
detain the prin- 
cipal, although 
the bail do not 
continue pre- 
sent 



Ptevell v. Stow. 

npHIS was an action of trespass and false imprisonment, 
**• The defendant pleaded that Wilson had'brought an actiori 
against the plaintiff, and that William became his bail to that 
action, at whose request the defendant gently laid hands on the 
plaintiff, to assist Williams in taking him, and kept him a rea- 
sonable time, and discharged him. The plaintiff replied, that 

'7 although 
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although traeitwas, that fViltiams had become such bail, the 181 !• 
AieDihuit of his own wrong imprisoned the pUintiflP. Upon the 
trial before Graiamj B. at the q^-ing assizes 181 1, on the Oxford 
civcuit, the evidence was, that Williams pointed out the phuntiflp Brow, 
to the defiendant, while the plaintiff, who had become a bank- 
rupt, was attending before the ^mmissioners ; .that the de- 
£mdant took him aUd carried him to a public-house, and there 
detahedhim, in expectation of receiving directions irom'JVf^' 
Ikmu^ (who had gone away and left them together) what was to 
be done with him^ but after a considerable time receiving none, 
be further detained him untH he paid the defendant five shil« 
lings, and then dischaiged him. Upon this evidence the plain- 
tiff was nonsuited. 

Shepherd^ Seijt. now moved to set aside the nonsuit, upon 
the ground that, supposing the defendant to be well authorized 
by WUUmn^ to take and keep the plaintiff, yet when Williams [ 426 ] 
Went away, the defendant had no longer authority to detain 
him. 

Maksfield, C. J. The plaintiff ought to have newly assigned. 
- Lawrence, J. purely it is not necessary that the bail should 
coiutantly continue in the presence of the principiJ, in order to 
JBStify the detaining him by another. If he relied on the excess, 
be should have stated in his replication, that after the bail had 
discharged him, the defendant detained him until he paid the 
five ahillings. 

Rule refused. 



T 



Prosseb, Clerk, v. Gorinoe. ^ifm 4. 

HIS was an action of trover for tithes, which came on to An aibitrator 
be tried at the Z^ercs summer assizes 18 JO, before Lord *^j;;^^^*?J^^^ 
JSileuborough, C. J., upon whose suffoestion the' cause was re- "shtoftwo 
terred to a gentJeman at the bar, under the followmg order, the tithe of certain 
Reverend Thomas Poole Hooperj derk, rector of Kingston J^tdJS'*' 
Maaseyy in the county of Ssffse^ consenting to be made a party !»*«•• toderise 
thereto, and to be bound by the reference and award thereby prevent future 
directed, it was ordered, by and with the consent of the parties, iiiJ^^'JJ^*^ . 

Uet, and to lettle all matteri in diflkreDce between tbem, and to determine what he tboold think fit to 
be done by either of the parties, tooching the matters in dispute. Held, that he did not exceed his 
power 5 J awarding HBdiridcd dioieties of the tithes to the two rectors. 

* • Aeir 
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1811. their counsel and attomies, that a verdict should be entered ibr 
the plaintiff^ damages 50O/.9 cosu 40^., subject to the award of 
the arbitrator, who was thereby empowered to direct that a ver- 
GoaiNGx* diet should be entered ibr the plaintiff or the defendant aa he 
should think proper, and to whom it was thereby referred, to 
ascertain what lands were severally titheable to the rectors of 
[ 427 3 Souikwiek and Kingston Bowset/f and what description of titlie * 
was due to each in respect of the farm lately occupied by Col^ 
vUk BridgCTf to devise all means to prevent future litigation be- 
tween the parties to that order, or between any or either of them 
during the joint incumbencies of the plaintiff as rector of Souths 
XDtcki 9iad T. P. Hooper^ as rector of Kingston Bamsetfy and ge- 
nerally to settle all matters in difference between the parties to 
that order, any, or either of them, and to order and determine 
what he should think fit to be done by either of them respectiiig 
the matters in dispute, who agreed to be bound and concluded 
by such determination, and to remain contented and satisfied 
therewith. The arbitrator awarded that a verdict should be m* 
tered for the defendant, and further, that it having then becone 
impossible^ touching the matters referred, to ascertain and dis- 
tinguish the particular parcels of land, to the tithes of which the 
rectors of Soutkwick and Kingston Btmsey were respectively in- > 
titled, he awarded that one fourth part of all the great and smsll 
tithes growing due from the farm lately occupied by CtkSBt 
Bridger^ was the right and property of T. P. Hooper^ rector rf 
Kingston Bawsey^ and that the remaining three fourth parts of 
such tithes were the right and property of the plaintiff, rector 
of Smithwick. And he farther awarded, that one fourth part 
of all the great and small tithes growing due from such part of 
the west side of Soutkwick as formerly lay in tenantry, or waslbe 
sheep down, adjoining to, though not being part of, the farm 
lately occupied by Colvill^ Bridger^ was likewise the right and 
property of T. P. Hooper, rector of Kingston Bawsey : sn^ 
that the remaining three fourth parts of such last mentioned 
tithes were the right and property of the plaintiff, rector ^^ 
Sotiihwick. 
[ 428 ] Besty Serjt. had on a former day obtained a rule nisi on b^^ 

half of the pkintiff, for setting AMp this award. It appeared 
by the affidavits swora on the ptfrt of the defendants, that -^ 
the Ijero)es summer assizes 1802, two causes came on to be tri^^ 
before Lord Kenyon, C. J., the one being an action brou^^ 
by the plaintiff against John Norton^ Esq., the lessee of 1=^ 

Reverc^*'^ 
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^KeTerend Charles Wittiamsj tbe tben rector dt Kingston Baasey^ 181 f. 
the tithes of the lands called Soutkmiek Wesi Laines and the 
belonging thereto, lying on the west ride of Soidkmdt^' 
<Iae in the jear 1798, and the other against the present defend* Oorimob,' 
^Knt, as lessee of Charles Williams^ for the tithes of the sane 
X^nds for the year 1799, and npon that occasion those cansea 
"^^ete^ (with the consent of C WtUiamSf who was made a party 
-fco the order,) referred to the award of a learned Serjeant, to 
wmtUle all matters in difierence between the parties; upon whidi 
ion oral and written testimony, to the effisct given before 
i present arbitrator, was given, and whereupon the then arbi-^ 
iKralor awarded that C. WiUiams^ as rector of the rectory of 
JSngilon by Sea^ was legally and jostly entitled to take and re« 
<^3etve tithes, as well great as small, yearly or otherwise arising^ 
growing, and accruing from part and pared of the lands com- 
amonly called Southxmck West Lainesj and the Damn bdonging. 
^Siiefeto, lying on the west side of Soidkmidcg and although 
&ora die evidence produced before him on that reference, he 
^xiiild not, conustently with justice, ascertain, specify, or de- 
scribe out of what lands in particular, as part and parcel of the 
lands called Southwick West Laines and the Down belonging 
thereto^ the tithes to which C. Williams^ as such rector, was 
entitled, did arise or accrue, yet, as to the whole of the tithes 
arising therefrom, the arbitrator did award, that C. WUliamSf 
as rector of the rectory of Kingston bj/ Sea, was legally and 
justly entitled to take and receive one fourth part or share of [ 429 ] 
the tithes, but no more, and that the plainti£P, as rector of the 
rectory of Southwick, was entitled to receive the other three 
fourth parts thereof. And that after the death of C. Williams^ 
the plaintiff, being thereby set at large, commenced the action* 
now referred. It was further sworn, that the tithes submitted 
to both awards, and awarded as due and arising from such part 
of the west side of Southwick as formerly lay in tenantry, or 
was the sheep Dooonj adjoining to (though no part of) the farm 
lately occupied by ColviUe Bridger, where the same tithes as- 
;«rere meant and intended to be submitted by the order of nisi- 
prius to the award of the present arbitrator, and were in feet 
included therein, under tbe^general authority of settling all 
matters in difference between the parties, any, or either of 
them ; the tithes arising from the lands called Southwick West 
Lainfs and the Dawn belonging thereto^ being matters in dis«' 
pute between the parties^ the plaintiff claiming the. whole there- 
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1811. ' of, and T. P. Hooper claiming one fourth part thereof from- 
the .defendajit. It was also sworn that from the evidence o^ the 
several uitne^fies produced by the parties before the arbitrator, 

GoiBiNGB. (gome of whom were very old^) and from the deeds, terriersi 
maps, and documents produced by the parties to and left with 
the arbitrator, it had appeored that the farm lately occupied by 
Colville Bridger^ and the lands which formerly lay in tenantry- 
c^ the west side of SotUkwickj or were the sheq> Dawn adjcnn- 
ipgi (which farm and lands were then in the occupation of the. 
4^fimdant and others, and the tithes of the whole whereof were 
lU dispute as aforesaid,) formerly consisted of several amdl 
&nns, some, of which were titheable to the parish of KingUom. 
Bcfwujf^ and the remainder to the parish of Southmck^ and the 
whole of which &rms lay very much interspersed together in 

[ 450 ] very small pieces, and that such &rms had, for nearly a centuiy 
past, been laid together. 

. Shepherdj Serjt. now shewed cause against this rule. The 
arbitrator was correct in awarding a verdict for the deftiidant;. 
for, if the plaintiff brings trover, he must prove the specific 
goods to be his, and that he cannot do, as the arbitrator has ex- 
preiily found ; therefor^ the award is more fiivourable to the plain* 
tiff than he had a right to expect. The power being qo junple^ 
tp award what the arbitrator shall think fit to be done^ he had 
power to award that the parties should accept undivided moieties, 
when he could not ascertain the boundaries of tlie particular 
land out of whicli the tithe of the respective parties was to issue. 
The reverend plaintiff supported his rule in person, and after 
lamenting that his too great deference for the opinion of the 
learned Judges who had presided at nisi priusy had in three 
di£ferent instances induced him to refer his right to the tithes in 
question, pending discussions with three successive rectors of 
Kingston Bawsey^ to arbitrators, who, in each instance, had 
bound him by erroneous awards, and expressing his determina- 
tion that, should he outlive the present rector, no similar weak* 
ness should induce him to compromise his common law rights 
without bringing them before the Court, he stated, (for, being 
unacquainted with the practice of the Court, he was unpre- 
pared with any affidavits,) that the first award had been made 
by a gentleman long since deceased, who awarded to the rector 
of Kingston one third of the tithe of CoMUe Bridgei^B fiurm, 
which that arbitrator conceived to be commensurate, with the 
&rm formerly occupied by John Monk, but that that fiurm in 

fiict 
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^ftct consisted of 45 acres only, whereas ColviUe Bridger^s farm 1811. 
^Wii^GOitliaensbrate with the whole parish of Sotiihwick. Upon 
nhi^'fa^ttMng of the present case it was undisputed, he said, on 
-iSi^ evidtoc^ that all the lands, of which the tithes were Gorikgk. 
-dnfaied bn either sid^ lay within the parish bfSoulkwick^ there-] C *^Sl ] 
ibne the plaintiff's common law right, as rector, to all the tithes 
thereof was clear; and if the defendant, or Mr. Hooper, would 
impugn it, it was for them to shew it certain, to the tithe of 
Idiat particular land Hooper was entitled. Previous to the first 
•wardy the rector of Kingston had made his claim, as for a por- 
tiob of tithe; that ground was now abandoned, and the claim 
now was, that a part of the land was in Kingston parish, of 
which there was no evidence whatsoever* li^ as the arbitrator 
fla3r8, it was impossible to specify the lands, of which the tithes 
belonged to the rector of Kingston, the legal consequence was^ 
that the tithe of the whole belonged to the rector of SoiUkwick. 
The award too was bad, on account of the inconvenience of the 
mode' of enjoyment directed, by undivided moieties; neither 
rector singly can let his tithe; a former will not take a lease of 
one quarter of every lamb, fleece, pigeon, measure of milkj 
and article of small tithe, nor of every shea£ This mode waa 
extremely advantageous to the defenflant, who was seised in fee 
ef the soil of both parishes, and the advowson of Kingston^ 
•iid who^ obtaining from his own clerk on easy terms a demise 
ef the one fourth, had it in his power to render the other three 
fenrths wholly unproductive to the rector of Soutkmck, for he 
would give him no more rent than he chose for them, and no 
other former would take a demise of such a proper^. There 
was, besides, no ground for awarding so much as one fourth, 
and if the power of the arbitrator extended to that, it would 
equally have enabled -him to give three fourths, or nineteenths, 
or to have left the rector of Southwick to perform his parochial 
duty without any tithe at all. The arbitrator had also departed [ 492 3 
from his authority, which was, to ascertain what lands were 
severally titheable, meaning to set out the land separately and 
distinctly. If he might thus make a random shot, and dispose 
of the plaintiff's property in this manner, there was an end of 
Bill right* 

Mansfield, C. J. proposed that the land should be valued, 
and the tithe of one fourth in value allotted to the rector of 
Kiiigston: but the plaintiff insisting that the rector of Kingston 
was entitled to nothing at all, the Chief Justice proceeded to 

deliver 
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18IU deliver the opinion of the Court The argumentA of tbe | 

'-'^ tiff are mnch more proper to support a rule to aet aside tlk^ 

raosBXR Qi^er of reference, than to overthrow this award; bat do w^A 

G0RIHG& rule has been applied for, and therefore we are to decide 

merely whether the arbitrator has exceeded his power. The 

plaintiff objects, that Hooper is not entitled to the tithe of mf 

share of Souikmick parish. This matter has been much litig^tedy 

and all the persons who have made awards on it, have been of 

opinion, that some of the land lay in Kingston. It is said, (bj 

Shepherdy not sworn,] that the poor-rates and other taxes of 

this land are paid in the like proportion between the two 

parishes. Unless the parties had obtained a writ of partitisot 

or a commission out of Chancery, it would be very difficult fa 

any court before which an action respecting this matter wn 

tried, to acquire a correct knowledge of this &ct, and there&ie 

it has occurred to every Judge who has tried the causey thst it 

would be desirable to submit the whole to some disinterestfd 

and sensible man, which has been done in this instance; sod 

the power is coij^ched in yery large and unusual terms; tbe per* 

ties, doubtless, foreseeing the difficulty there woul4 be in ^^cer- 

taining the particular lands, empowered the arbitrator to dew 

[ 433 ] <^U means for avoiding future htigatioo. The arbitrator seemi 

to have made as wise and as fit an award as could be mA^ 

under the circumstances. There is no evidence before the* ' 

Court, to shew that any injustice has been done; there is na 

impeachment of the conduct of the arbitrator : we therefore see 

po objection to the award^ and the 

}lulc must be discbargc4i 
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agree- fT^HIS was an action upon the case. The plaintiff dcclaw^ 
ecoDuins upou an agreement made between the plaintiff and thede- 

~ '"'P'*^^^" fendant, that the defendant should grant to the plaintiff a \m» 
p;iKrrai vmr- of Certain ground in Fleet Market for the term of 61 years fitxa 
iTndfDorforae- Christmas then next, under the rent of a peppercorn toCW' 
livery of an ab- mas then ncxt, and the yearly rent of 54/., clear of all then pre- 

Mractofthe ^ n.., ^. *i^ /.k- 

lenor*s title, scut or futurc taxcs, for the r^doe of the term, and that toe 
plaintiff should by such lease covenant to layout 1000/. in bniid- 
ings, in three years, and to insure the premises for lOOOL 9l 
least, in some publip office, and iu case of fire to lay out tb^ 

money 
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jRKmey recov«^ in new erections, and that usoal coveninte Iftll. 

«boald be inserted in 8i|ch lease, and that the lease should be 

pi^qpared at the joint expense of Che parties : the plaintiff then ^^^^ 
merred mutual promises of performance, and stated, that al- trona. 
though he, the plaintiff, had always been ready and willing, and 
sdll was ready and willing to perform the agreement in all things 
OD bis part, whereof the defendant had always had notice, yet 
the defendant had not performed the agreement, but had thereby 
deoeived the plaintiff, in that the defendant had not made out 
or shewn, nor had he, nor could he have, any sufficient title or 
power to grant to the plaintiff such a lease of the said ground, 
lltfaough he, the defendant, after the making of th^ agreement, [ 4S4 ] 
and after a reasonable time to make out and shew to the plaintiff 
a mfficient right or title to grant such lease as aforesaid had 
sls^psed, was requested by the plaintiff to make out and shew to 
blim such a sufficient right and title; but the defendant had 
hritherto refused, and still did refuse^ contrary to the tenor and 
affisct of the agreement, and of his undertaking. And he fur- 
iher alleged that the defendant having permitted the plaintiff to 
take possession of the ground in expectation of the performance 
kgr the defendant of the agreement, he the plaintiff afterwards, 
Doufiding in the promise of the defendant, did expend large 
sums of monqy in and about the endeavouring to ascerlairt 
die right and title of the defendant to grant such lease, and 
■lao in and ^about digging out tlie foundations of the build-^ 
Kilgs so to be erected, and divers other necessary and proper 
works for preparing to make and erect such buildings, and 
the purchasing timber and other materials for such build- 
ings ; and the plaintiff had also been deprived of all the profits, 
benefits, and advantages which he ought, and might, and other- 
wise would have derived and acquired from the granting of the 
lease. The second count stated the agreement and mutual pro- 
mises, as in the first count, and averred that the defendant un^ 
^iertook, that he^ the defendant, would procure and deliver to 
^he plaintiff an abstract of the title to the ground, in due and 
convenient time, for enabling the plaintiff to ascertain the right 
^ the defendant to grant to the plaintiff such a leasee and 
^erred his readiness always to accept such a lease, and to per- 
iom the agreement on his part ; and that although the plain- 
<U^ after a reasonable time for the delivery to him of an ab- 
•timot had elapsed, requested the defendant to procure and de- 
liver to him such m abstract, yet the defendant did not nor 

wonld. 
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1811. would, in due and conyenient time for enabling the plaintiff ffr 

ascertain the right of the defendant to grant him such a lease Of 

OwauM ^^ ground, delirer such abstract, but therein^ wholly failed'^ 
Stohs. made default, and the defendant wrongfully neglected to fiimU 
any abstract of title to such ground for a long and onreasoih 
able tivfiej to wit, hitherto. There was also the Vke all^gatiod 
of special damage, as.in the preceding count. There were also 
the usual mon^y counts. The defendant pleaded the geneni 
issue. Upon the trial of this cause at ChuldhaU^ at the sittings 
after Michaelmas term 1810, before MansfiM^ C. J., the efi- f 
deuce was, that the parties had entered into and signed so 
agreement, <^ that the defendant should grant to the plaintiff a 
<^ lease of the ground in FUet^market for 61 years, from Ckrtit- 
<< 19105 then next, under the rent of a pepper com to Ckrishus^ 
<< and the yearly rent of 54/. clear of all present or future tsxoii 
<< for the residue of the term, the plaintiff to covenant to hj 
<< out 1000/. in buildings in three years, to insure the prenuMS 
<^ for 1000/. at least, in some public office^ and in case of fir^ 
<< to lay out the money recovered in new erections. Usual 
*^ covenants. The lease to be prepared at the joint expense of 
*< the parties," The plaintiff was forthwith put into possetfioa 
of the key and ground, and cleared away the rubbish, dogtbe 
foundation, and purchased timber and other materials jforlui 
mtended buildings; but on clearing away the earth, the work- 
men came down to a foundation of a former building tlist 
had stood on part of the same ground which was included in 
the defendant's plan, designated in the margin of his oonfqr* 
ance^ and which evidently belonged to the owners of the sd- 
joining premises, who were trustees of Bishop Andrewfn sbB^ 
houses, and who, upon learning the circumstance, asserted 
[ 486 ] their claim to part of the ground, being from 12 to ISiee^ 
square at one end, and at the other end about S5 feet ilt 
length, the loss of which broke in upon the plan of the {dsiii^ 
tiff's intended building. The plaintiff upon this disoovei/^ 
required an abstract of the title to the premises to be deliveio^ 
to him, which was not complied with; but the d^ndant filff^ 
his bill in equity, praying a specific performance, or that tb^ 
agreement might be cancelled. Upon an interlocutory orde^ 
referring it to the Master to inquire whether the plmnriff ^ 
equity could make a good title to the premises, and li he oou^ 
not to the wholes whether the deficirat part was tmag^^^\ to do^ 
enjoyment of the premises, the Master teported, that he cou^ 
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JDOt make a good title to any part of the premkes^ and Ae Iglh 

. piaster of the Rolls dismissed the bill, and directed the plai]|- ;- 

. -tiff in equity to deliver up his part of the agreement to ^ can- ^^^^^niic 

«.<:eUed. His Honour refusing to make any compensation to tbe -Stone.. 
^defendant in equity for the expenses he had incurred bat 
^ving him liberty to bring any action at law to which he might 
lie advised. The jury found a verdict for the plaintiff with 
XKxminal damages, the Chief Justice reserving to the defendant 
liberty to move, for a nonsuit, and to the plaintiff the point whe* 
ther he was entitled to any thing more than nominal damages; 
and if the Court should be of opinion that he was, the amount 

..iiFaa to be referred to the associate. 

Z^enSf Serjt. in Hilarjf term last moved for a rule ni^ to srt 

.. «aide this verdict and enter a nonsuit, and also for a. rule nisi to 

^ arrest the judgment. Best^ Seijt., on the other hand, moved 
£>r a rule nisi to increase the damages, by the amount which 
-the plaintiff had expended in examining and litigating the id>- 
stmcty clearing the ground, and purchasing materials, and m 
mother expenses preparatory or incident to the plaintiff's intended 
liuilding^ The Court granted all the rules. 

Best now shewed cause against tlie two rules which the d^ [ 437 J 
Sendant had obtained* As to the fir»t, he contended, that both 

- ^e agreement laid in the declaration, and the breach of it there 
^all^ged, had been proved. The objection, therefore^ if any, 
Si on the record, and does not go to a nonsuit. The plaintiff 

- mJiegBA that the defendant did not and could not make a titl^ 
.«uid,he has proved that allegation. As to the second rule^ the 
aigreement to grant a lease is equivalent to an absiolute covenant 

' &t title in a conveyance ; therefore it is a breach of such an 
-«igreeQient not to make a title. If this action had not b^en 
Siaintainable^ the Master of the RoUs would not have directed it 
^o be brought. 

Lens^ contrcL The plaintiff ought to have averred a direct 
lireach of the contract to lease^ instead of which he pursues this 
.jiidirect mode of shewing that the defendant did not keep his 
contract, because he did not perform these collateral matters. 
TThe general issue in assumpsit puts, in issue the truth of all the 
allegations; therefore the plaintiff was bound to proves upon 
Siia first count, the allegation, that the plaintiff entered by the 
^efe n da n ^s permission, which is a material allegation ; but there 
^as no proof in the Q^use of .^ny such permission, therefore the 
^lefendant is entitled to a nonsuit. Whatever loss the plaintiff 

sustained, 
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18U. tustained, or money he expendedi he did it in oondequend^ bf 
OwiLUif ^ having prematurely taken possession, and for his own gratifi* 
9. eatioD. If the lease had been actually granted* it was to be a 

Jtons. i^g^ ^iiii nJi ugQgi covenants, and it is an usual covenant in a 
leasee to covenant for the lessor's title only against himself and 
all claiming under him, which qualifies the general warraotjr 
contained in the words dedi ei concessit And though some very 
cautions persons insert an absolute warranty in leases, yet it is 
C 4S8 ] ^ci nn usual covenant; and if it were^ nevertheless a mere 
agreement for a lease does not contain by implication the ssme 
warranty. 

Mai^sfield, C. J. The great contest in this case was, whedier 
the defendant'a permission to the plaintifl^ who was in great haite 
to enter on the ground and begin building what he intended to 
build, amounted to any sort of contract to reimburse him for iui 
loss sustained under this permission. The plaintiff could hsvt 
more directly raiited the question whether he was entitled to a 
lease containing an absolute warranty, if he had averred that be 
applied to the defendant for a leasee and that the other refused 
it: for a lease must necessarily mean a valid lease; and if the 
'defendant had granted him an invalid lease, or had refused to 
grant any, it would have been a breach. Are we to say diat this 
agreement contains in it a covenant for good title? The plsio- 
tiff might have called on the defendant for a lease with all proper 
covenants, and if he had refused to admit proper covenants fx 
■ title, the plaintiff might have sued for the breach, and might so 
have raised the question, what are proper covenants. No re- 
liance can be placed on the circumstance of the Master of die 
Rolls having permitted this action to be brought : he did not 
draw the declaration, neither do judges give an opinion upoa 
that which is not before them. The amount of the loss whidi 
the plaintiff has sustained is of no avail: it was his own fdlyto 
take possession before he had a title. There is no pretence b^ 
the motion to increase the damages; we have disposed of thit- 
As to the rule for a nonault, suppose there had bmi no allegf 
tion of permitting the plaintiff to enter; but that the declarstioa 
had ended with the breach of the defendant's having no titles ^ 
issue had been joined on that breach, and the parties had thereof 
[ 489 3 gone to trial, what would have been put in issue? The agf^^* 
ment and that breach. You cannot say that that breadi mf^ 
not be proved, for there was not a good title; therefore the de* 
fendant must be contented with having the judgment arrested. 

4 Lawbeitc* 
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Lawrence, J. The averred agreement to make a good title 181 1. 
eertainly is not expressed in the contract, and as to tlic agree- 
ment alleged in the second count, to deliver an abstract, it is all 
poetry, the mere fancy of the special pleader; there i ; no trace Stoxe. 
in the evidence of any such contract. I have always understood 
that in purchases of land, the rule is, caxxat emptors the extent 
of the plaintiff's loss can make no difference. There may be 
ground to arrest judgment upon the record, and there may be 
also ground for a nonsuit. The breach all^;ed appears to me to 
be ill alleged, and that is a ground of arresting the judgment. 
The issue is on the breach. As to the averment of permission 
to enter, that is a mere allegation of special damage. 
- Chambre, J. We cannot consider the agreement as equiva- 
lent to a covenant for title in an absolute conveyance. 

Rule absolute for arresting the jud^m^nt. 
Rule for a nonsuit discharged ; and 
Rule to increase damages discharged. 



Doe, on the Demise of Vine and Others, v* Robert [ 440 \ 
FiGGiNS and Robert Sloper. ^""9^' 

TOHN FIGGINS became a bankrupt in 1801, then possess- The dnrt 
ing a cottage at Devizes^ demised to Sloper at SL per annunij [^'i* JJ,ee J'tST 
«ind charged with a debt of 15/. ; Vine and Baiss were the bank* defeadant \umtK 
^upt's assignees, and at a meeting of the commissioners and fnt!^.!^ ' 
^usignees, held about that time, it was concluded that the cottage ^JJj|^*/'**°' 
'^ould not be worth the expense of a bargain and sale, and demiie by Uie 
therefore the bankrupt was permitted to remain in pernancy of b!rnkropt°with. 
the rents and profits, which during three years his tenant Sloper^ oo* their per- 
l>y his direction, paid to Dew^ the lender of the 15/ , in part havjDggiven^p 
liquidation of his debt. During that demise another FigginSt |!j* P!^^^ ^ 
tlie fatlier of the present defendant, laid claim to the premises, and the piaii 
^nd S.oper dying, he got into possession ; and after his death, uude^Wm!' 
^le defendant, who was uncle to the bankrupt, also took pos- 
I session. The bankrupt obtained his certificate in 1802, and had 
%ince conveyed the premises by lease and release to Hubbard f 
^^ho paid off the 15/., and paid a further consideration. He had 
brought this ejectment to recover the premises, upon the several 
demises of, amongst others, the assignees^ and the commis- 
sioners, and had obtained judgmeut, execution, and possession. 
Vol. III. Y Best, 
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1811. Best, Scrjt., upon an aflidayit of Fine, the assignee, that be 

' did not know of the existence of this property, and that the 

Lessee of assignees had never authorized Westmoreland^ the plaintiff''^ 
•Vine, attorney, to lay a demise in their names in the ejectment, had 

FiGGiNs. ol^tained a rule nisi that all proceedings might be set aside with 
costs, and that the plaintiffs, or their attomies, should pay the 
defendants their costs, and also pay to Mr. Stephen WilliamSf 

t 441 ] ^iio had been solicitor to the commission against John Figgins^ 
and who was the attorney for the defendant in this action, the 
costs of this application. 

Vaughan, Seijt. now shewed cause. He observed that the 
defendant's attorney had not ventured to swear that the assignees 
had now employed him, or authorized him to transfer the use of 
their supposed rights to the defence of the present action: and he 
suggested that the contrary was the fact. That even if they had 
authorized it, there was no ground for the motion; for as the 
action had succeeded, the assignees were not hurt ; there were 
no costs to which they could be liable, and as the bankrupt and 
his assigus were equitably entitled to the premises, they had a 
right to sue in the names of the assignees, upon giving a proper 
'indemnity against costs, which, if demanded, the plaintiff would 
have willingly given. JVestmoreland had sworn he was employed 
by the real pluintiff to bring this ejectment, and that he had 
added the demise by the assignees upon the advice of his special 
pleader; it was not now competent for the real defendant to 
shelter himself from the payment of costs under this contrivance. 
Best, contra, contended that the plaintiff's attorney bad acted 
% wrong in using the name of the assignees, (by whose solicitor h^ 
Best, was instructed to support this rule,) in order to obtain a 
judgment, which was to be used adversely to the defendant, and 
he suggested that the defendant was the tenant of the assignees. 
Westmoreland had sworn that his special pleader advised him to ^ 
obtain the consent of the assignees and commissioners to i 
laying a demise in their name, and he had not applied for that^ji 
consent. 

[ 442 ] Maksfield, C. J. This rule must be considered as obtainef^^ 

at the instance of Robert Figgins, the defendant, not of th^si 
assignees. Why should we interfere ? No creditor complains^ je 
The opinion of the special pleader, that consent should be aske 
of the assignees and commissioners, (at least of the latter, for^ 
the legal estate never was in the former,) was exceedingly proper-s 
because ii^ the event of the plaintiff's fidlure, they would hav» 

bceifl 
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been liable to costs; but the piaintifF has succeeded, and there 1811. 
are no costs to pay. 'Fhis is a fine contrivance for defeating the 
action. 

Heath, J. Westmoreland has exculpated himself. If the 
ejectment had proceeded on the demise of the assignees only, 
they might have prevented execution from being sued out; but 
here are demises by others, therefore the assignees cannot pre- 
vent the execution. 

' Lawrence, J. That is an additional reason for discharging 
this rule. 

Rule discharged with costs. 




Montagu y. Janverin. May s. 

THIS was an action for money had and received, money paid, ^^'^^ flji^offi- 
1 * . . J I L. 1 • / cmofaieel 

and on an account stated, brought to recover one third part have no riifht 

of the amount of the freight of dollars, carried by his majesty's |?^*"^ l^^^^ 

sloop P/w/o, commanded by the defendant. At the trial before one half ^ 

Mansfield^ C. J. and a special jury, at the sittings after frinily g' yen to*the ** 

jterm 1810 at Guildhall^ a verdict was found for the plaintiff*, capuimof 

damages 182/. 185. 4£?., with liberty for the defendant to move [. 443 3 

. for a new trial, or upon a case to be reserved, as tha^^endant shifMofwar for 

might deem most expedient. The substance of the evidlence was treasure m 

as follows: The plaintiff*. Admiral Montague^ b^ore and at the ^^^^^'^^ 

time of the sailing of the Pluto^ hereinafter mentioned, and Nor in the 

thence, until, and after the time of her return, was commander by *«IptL^$'fw 

in chief of his majesty's ships and vessels at Spifkead, and in canyjng the 

PorUmouth Harbour^ from Beachy Head to the Starts and be- dividual^. 

tween Cape Antibes and Cape Barfleur on the enemy's coast. ^^'™**^(«)« 

Previous to July 1808, the Pluto was put under the command of 

the plaintiff, as such commander in chief, and whilst it con« 

tinued under his command, he received the following letter, 

addressed to himself, from the under secretary of the admiralty, 

which was written and transmitted by the orders and authority of 

the lords commissioners of the admiralty: 

Sir, Admiralty Office, 15th My 1808. 

I am commanded by my lords commissioners of the admiralty 

%o signify their direction to you, to order the ca])tain of the 

{«) See Bruhane v. Dacres^ post. voL 5., 2Hi». Term 1813. 

Y2 Solcbay 
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Solebay to receive on board that ship five hundred thousand 
dollars, intended for tlie kingdom of Leon^ and proceed with 
the same without loss of time to Gijonj and having delivered the 
same to Mr. Hunter^ the British agent at that place, or his 
deputy Mr. Kelly ^ to return to Spitheadf and follow his fonner 
orders. If you should be of opinion that the Solebay cannot be 
so long spared from her station, you are in that case to employ 
the Pluto on this service; and you will signify to commissioDer 
Grey their lordships' desire, that he should afford every, assist- 
ance in his power to facilitate the shipment of the money on its 
arrival at Portsmouth. 

(Signed) John Barrono. 

On the receipt of this letter, the Solebay having previously left 
SpitheacLi the plaintiff sent to the defendant, then being- at 
Spitheadj under the command of the plaintiff, the following 
order: 

By George Montagu^ Esq., admiral of the white, and com-' 
mander in chief of his mi^esty's ships and vessels at SpUhead^ 
and in Portsmouth Harbour^ from Beachy Head to the Starts 
and between Cape Antibes and Cape Barfleur on the enemy's 
coast. Pursuant to directions from the lords commissioners of 
the admiralty, you are hereby required and directed to receite 
on board his majesty's sloop Pluto^ under your command, five 
hundreijipfiousand dollars intended for the kingdom of Z»^ir»and 
proceed with the same without one moment's delay to Gijon; 
and having delivered the same to Mr. Huntei'^ the British agent 
at that place, or to his deputy Mr. Kelly, return to Spitheadf 
and follow your former orders. 

Given on board the Royal William^ 
2XSpitheud^ 16 th Jt/(y 1808. 
To Richard Janvetiriy Esq. Geo. Montagu..^^^ 

Commander of his majesty's ship Pluto. 
By command of the admiral, 

JV. A. Daviesy Ro. Sec, 

The defendant, in pursuance of and under that order of tb^fl 
plaintiff, received the dollars on board, sailed to, and deliveref^ 
them at Gifon, and returned to Spithead under the orders of the^tf 
plaintiff. The defendant, since he performed that service, anc^ i 
before the commencement of this action, received from tbe^s 
Treasury, for the freight of the said dollarsi the sum of 548£^ 
9s. net, by virtue of the following warrant : 

Georg^^ 
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George R. 1811. 

Our will and pleasure is, that out of any money in your hands 
^i_ . . 1 i- .!.• • J • -. ^j Montagu 

that may be imprested to you for this service, you do issue and ^^ 

pay, or cause to be issued and paid, unto our trusty and well Janverjoc. 

beloved Richard Janveririy Esq., commander of our ship Pluio^ 

or to his assigns, the sum of 5621. 105. without deduction and 

witliout account, which we are graciously pleased to allow him 

for freight of specie conveyed by him on board our said ship [ 445 ] 

ftom England to Gijon ; and this shall be, as well to you for 

making the said payment, as to the commissioners for auditing 

the public accounts, and ail others concerned in passing your ac- 

<x)unt8, for allowing the same thereupon, a sufficient warrant. 

Given at our court at S^ Jame^^^ the 21st day of February 1801. 

By his majesty's command, 

(Signed) W. Broderick. 

To the paymaster-general of W. S, Bourne. 

our guards, garrisons, and fV. Elliott. 

land forces. 
Captain Janverin, 562/. lOs., for freight of specie to GiJon, 



^hen an order is so transmitted by the admiralty to an admiral 
commanding in chief, and in consequence of that an order is 
given by him to the captain, the latter acts under the^mmand 
of the admiral, and not under a separate admiralty |^m*; and 
the Pluto was dispatched upon the said service by th^laintifT, 
and during the whole of it was acting under his orders. It had 
been the usage in the navy, previous to the year 1801, when any 
consideration was made to the captain of any of his majesty's 
ships for the freight of private or public money, for the com- 
mander in chief, under whose orders such captains sailed, to re- 
ceive from them one third part of all money paid to such cap- 
tains for freight ; which, if there were more than one flag officer, 
^as divide^ by the commander in chief in certain proportions 
between himself and the junior flag oflicers ; but if there was no 
other flag T)flicer, the commander in chief kept the whole. The 
plaintiff had no such flag officer under him. In 1801, the al- 
lowance, made before that time for the payment. of freight for 
the carriage of public money by ships of war, was discontinued j 
and no such allowance was paid from that time till 1807, when 
the following correspondence on the subject, passed between the [ 446 J 
fccretary of the treasury and the secretary of the admiralty. 
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1811. Sir, ^ Treasury Chamber, March 5, 1807. 

The lords commissioners of his majesty's treasury, having re- 
sumed the subject of the allowance of freight, claimed by capiaint 
Janverin* of his majesty's ships, for the conveyance of specie on account of 
the public service, I am commanded by their lordships to ac- 
quaint you, for the information of the lords comroissionera of 
the admiralty, that upon a easeful consideration of all the cir- 
camstances connected with the subject, my lords are of opinion^ 
that it might be expedient, in case the lords of the admirallj 
should see no objection to the measure, that captains of mca of 
war should have in future, (whenever they shall receive any 
specie on board on account of the public service,) a certain 
fixed moderate allowance, as a compensation for the care and 
custody of the same; in which case, my lords conceive^ tbat^ 
one half per cent, would be a fair and adequate compensation, ^ 
and that no more than one freight should be allowed, 
where the money may be transhipped before the arrival at tbe^s^ ^e 
place of its destination. If the lords of the admiralty should gft"""^ ^ ^ 
no objection to the measure here proposed, my lords are also dki^czilL 
opinion that it would be of great advantage and convenience I 
the public services, particularly on foreign stations, that a \ 
ral regulation to this effect should be made, and communicatees -f^d 
to all admirals and captains of men of war on service. I ancvm 
therefodjthommanded to desire, that you would request of Hnum^mzhR 
<9Rriis 




lords cMnriissioners of the admiralty, to have the goodness to^- 
take the subject into their early consideration, and fiivdur tfaS ^nis 
' board with their opinion thereon. I am further commanded t^^M to 
say, that if it should appear to the lords of the admiralty, tbiva^ ^^^ 
the regulation here proposed would be injurious to the service cc^ ^^ 
[ 447 ] the navy, or objectionable in any other respect, it seems to thi ^Jhis 
board that it would be for the good of his majesty's service, tba^ ^mat 
the most positive instructions should, in that case, be given t*^' ^^ 
all admirals and captains of men of war, employed on <breig"^Sfc-^8" 
stations, to receive specie on board their respective ships, whe^^ ^ri^en 
required so to do by any public officer in his majesty's senric^^^^-^^ 
to sign receipts for the same, and to deliver it at the place of j^^iC' "^^^ 
destination^ (whenever the same can be done without pr^adicr^^-S V\c^ 
to the particular service in which such admiral or captain ihs ^ ^^^'^ 
be at the time employed,) without any charge whatever fic^*^ ^' 
freight, or without their being allowed to claim, detain, or tm^"^^- '^^ 
ceive any part of the said specie, as a compensation foi; thti- ^ ^^'' 

car-^^^<^ 
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tare and trouble, or under any other pretence whatever. Their 
loi^dships are the more anxious that tbb point should now ba 
Bnally settled, as well on account of the great security, as well 
w facility, that is given to his majesty's service on foreign 
llations by the ready conveyance of specie on board his majesty's 
ibips, as because it appears from the accounts of some of his 
pnajesty's commissaries abroad, transmitted to the commissioner^ 
br auditing public accounts for examination, that since the regu- 
lations were made, by which, in compliance with what was the 
opinion of this board, all commissaries were forbidden tp make 
any allowance whatever to captains of men of war for the con- 
veyance of specie, sums are not unfrequently charged in such 
accounts as having been detained by the several captains having 
charge of such specie, under the pretence of a right foiinded 
agjpn ancient usages to a charge, in the nature of a poundage on 
the sum shipped, for their care and trouble dqring the time that 
aach specie was on board ; whilst, on the other hand, it is as- 
serted by the commissioners, that the captains have in most coses 
refused to give any receipt for the amount of the specie they 
have taken on board ; both of which practices are wholly incon« 
listent with the regularity and correctness in accounts which the 
board requires from its commissaries abroad, as well as from all 
other persons employed in the receipt and expenditure of the 
pablic money. I am further to request the lords Qi^^e admi- 
ralty will please to communicate to this board whateMr regular 
lions they may think proper to make on this occasion, that my 
lords may give instructions accordingly to their commissaries and 
other oiBccrs having charge of any public money on foreign 
aervice. 

I am, &c. 

Geo. Harrison, 



1811. 

MONTAOV 
jANVXRiy^ 
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Sir, Admiralty Office, iQth March 1807. 

My lords! commissioners of the admiralty having taken into 
their consideration the suggc^stions contained in your letter of 
the 6tii instant, upon the subject of a certain allowance oFone 
■haiipcr cent, proposed to be made to the commanding officers of 
inen of war, for the care and cuslody of specie entrusted to them 
on account of the public service, command me to acquaint vqu, 
fi>r the information of the lords commissioners of his majesty's 
treasury, that their lordships are of opinion that no naval officer 
• can have any right or claim to demand any pecuniary compensa- 
tion 
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1811. tion for the freight of any article whatever, which is put on board 
any of his majesty's ships of war, for any objects of public 
service ; and that it is the duty of every naval officer to execute 
Jamyerin. such orders as are given to him by persons authorized so to do, 
without any claim of freight, either fpr specie, or for any other 
article whatever. That nevertheless, if, in consideration of what 
Jhis majesty has frequently been pleased to allow as an indulgence 
on similar occasions, his majesty should now be graciously dis- 
posed to direct that the allowance of one half per cent, shall 
be paid to the commanding officer who is entrusted with the 
carriage of specie for the public service, the officers of the 
[ 449 ] navy will undoubtedly receive with due gratitude and acknow- 
ledgment any such mark of his majesty's grace and favour; 
and their lordships will, upon any such notification of his ma^ 
jesty's pleasure, give the necessary directions for carrying this 
regulation into effi^ct, agreeably to the suggestions contained 
in the communication from the lords commissioners of the 
treasury. 

I am, &c.* 
To Geo. Harrison^ Esq. -B. Tucker^ 

Soon after the following order was issued by the lords of the 
admiralty : 

By the 'Commissioners for executing the office of lord high 
admiral ot the united kingdom of Great Britain and Ireland^ 
&c. The lords commissioners of his majesty's treasury having 
signified to us their opinion, that a gratification should be al- 
lowed to the captains and commanders of his majesty's ships 
and vessels, for the freight of all public monies that shall be 
conveyed on board his majesty's ships, at the rate of one half^^ 
cent,i such allowance to be made once only for every such sum of 
money, however often it may have been transhipped before it 
may have reached its original destination ; we do therefore 
hereby direct, that all officers charged with the transport of pub- 
lic money, shall, upon its delivery to the persons authorized to 
receive it, obtain a certificate of having so done ; which certifi- 
cate is to be transmitted to the lords commissioners of his ma- 
jesty's treasury, who, upon due notice of the arrival of the money 
at the place of its destination, will then direct payment to be 
made, at the rate of 105. for every 100/. sterling, for the whole 
.passage of the money, from its first embarkation to its arrival at 
the place of its destination ; and all officers who may be em<* 
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ployed bn this service, are hereby required and enjoined not to 1811. 
detain or withhold, on any pretence ^whatsoever, any part of the 
public money so entrusted to their charge. 

To the respective captains and commanders of his majesty's Janverin. 
ships and vessels. [ *450 ] 

Since making of which order, the captains of his majesty's navy 
have constantly received the allowance mentioned in it for con- 
veying public money, and, according to the usage, have been' 
required to pay, and have paid, one third thereof to the com- 
mander in chief under whose command they were ; but the de- 
fendant having refused, upon the application of the plaintiff to 
him for one third of the said money received by him for the 
laid freight, to pay the same, the present action was brought t^ 
recover it. 

Bestf Seijt., for the defendant, in Michaelmas term 1810, ao» 
cordingly moved for a new trial, upon which occasion Mansfidd^ 
C J. observed, that << it was easy to understand how such an 
usage had arisen. The admiral is commander of every ship in 
his squadron. The articles of war prohibit the captain of a 
ship of war from taking on board and carrying any merchants' 
goods whatever, except bullion ; but that he may carry. As to 
bullion, however, the captain is so completely under the contrcd 
of the admiral, that the admiral has it in his power to say, ^< if 
** you do not allow me this proportion out of the freight, you 
*^ shall not carry the treasure.*' If the captain takes on board 
merchants' bullion, he signs a bill of lading for it, like the cap- 
tain of a merchant ship, by which he incurs a dreadful responsi- 
bility, and is therefore well entitled to freight from the merchant. 
In carrying government money, at least in the present case, the 
captain is under no obligation to the admiral ; he receives his 
orders immediately from those who have a right to command his 
services, the government of the country; and I should think [ 451 ] 
that the compensation he receives, would make him responsible 
to government if the bullion should be lost by his mistake. 
These arc reasons why he should retain the whole freight for his 
own benefit. When a fleet is abroad, the employment of every 
ship is, of course, under the admiral's direction ; no ship can 
take specie on board without hit orders, and if he may select 
ships to carry specie, or employ them in that service at his plea* 
sure, it may sometimes happen to be a temptation to an admiral 
to em|)loy his ships in a service less benelicial to the nation at 
large, than that to which they were destined by the admiralty ; 

whereas 
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181 1. * whereas the admiral's only guiding motive ought to be the public 
service. Nothing, however, was said at the trial upon the pro- 
priety or impropriety, or illegality of such an usage." He aLso 
Jamverin. observed that ^' it made no difference whether the ship were 
selected solely by the admiralty, or nominated by the port adini* 
ral out of two selected by the admiralty." 
. The Court granted a rule to shew cause why a new trial 
should not be had. 

Upon a subsequent day in the same term. Shepherd^ Seijt., for 
the plaintiff, would have shewn cause against the rule; but the 
parties having omitted to furnish to the Court copies of the ne* 
- cessary documents, they would not then hear it argued, and 
suggested that it might more conveniently be turned into a spe* 
cial case ; which was accordingly done in the same term, in 
which the evidence is above stated ; whereon the question re« 
9erved for the • consideration of the Court was, whether the 
plaintiff was entitled to recover* If he was, the verdict was to 
stand : if not, a nonsuit was to be entered. The case was ar^r 
gued on this day, when 
I 452 ] Shepherdj Serjt. for the plaintiff, admitted, that there was no 

written law, by which admirals were entitled to claim a propor- 
tion of the freight paid to the captain for carrying either public 
pT private treasure. The claim rested wholly on the practice of 
the navy. But it had been recognized in courts of justice ; for 
in an ^action, in which he was himself of counsel, brought in 
i801 by Sir Wm. Parker^ then the junior flag o£Scer on the Ameri^ 
can station, against Mr. Tucker^ the agent of Lord &. VincerUp 
to recover his proportion of the one third part of the freight^ 
•which Lord St. Vincent^ then commander in chief on that sta- 
tion, had received from a captain, who had carried some UullioDi 
the plaintiff succeeded. Many admirals were called as witnesses 
on that trial, who spoke to their own practice, and to that o£. 
old admirals then dead ; and they even carried it back so far i^^ 
the time of Sir George Rooke^ and the plaintiff in that case r^^ 
covered, merely on the ground of the universal practice of tL^P 
navy. Unless the plaintiff hnd been entitled upon the geners^ 
law to recover, he could not have succeeded in that case, ; 
Lord SU FincetU had received the whole amount, and the cla 
was not founded on any alleged agreement between the parti* m^ 
In the case of Donelly v. Pophamj ante^ vol. i. p. 1., it was m^m^ 
mittecl, that if Sir Home Popham was a flag-officer, he hai ■ < 
right to recover one third part of the sum which Captain Donerssi 

h ^c 



Montagu 



IN THE FlFTY-f lafiT YbAB OF GEORGE III. fSt 

bad received for the freight of the treasure brought home in the 1^1 U 
Ifarcissus. {Mansfield^ C. J. observed that in that case there was 
po dispute about the custom.] The plaintiff there did not 
bring the custom into dispute, but it was taken for granted, Jakvebin. 
that the flag officer, if there had been one, had a right to 
share the freight. If, then, there were such a custom formerly, 
can the cessation of the practice of paying freight to the cap- 
tains, and the subsequent order renewing it, make any alter- 
ation? It seems, that when captains had carried treasure for the [ 453 ] 
public, an idea had prevailed among them that they had a lien ou 
the money ; and it had been their practice to detain a part of it^ 
by way ^f paying themselves the freight; which certainly was 
an illegal act for them to do, unless they had received permission 
for it from the government* This practice is alluded to and for^ 
bidden, in Mr. Harrison*^ letter of the 5th oi May 1807. But 
the captains universally received the freight themselves, and paid 
over a proportion of it to the admirals : no part of it was ev^ 
paid by government to the admirals in the first instance. And 
although the language of the new orders is, that " the allowance 
shall be made to the captains and commanders of his majesty's 
ships and vessels," yet the orders rather contemplate that the 
money shall be paid to the persons entitled to it, than desig- 
nate who those persons are. For the duty of obtaining and 
transmitting the certificate, and the prohibition of not retain- 
ing any pait of the money, are expressly laid on ^* all officers 
charged with the public money, and who may be employed 
on this service." Who then are they? The expression must 
be construed In the same way as the prize proclamations, 
which give a share of the prize-money to the flag-officers " di- 
recting and assisting in the capture;" that is, it must include 
the admirals under whose command the ship bearing the trea- 
sure is dispatched. The plaintiff therefore was as much em- 
ployed in this service, as the defendant, and is as much en- 
titled to his proportion of the freight. If he be not ^en- 
titled to receive his proportion from the captain, the case of 
Parker v. 2'ucker^ cannot be law : far the right of a junior 
admiral to receive his proportion of the third part from the 
•enior admiral, must rest on the same principle. 

BeU^ Scrjt. who was to have argued the case on behalf of [ 45i ] 
jthe defendant, was stopped by the Court. 

Mansfield, C. J. delivered the judgment. This was a 
point very fit to be decided. In the first place, it is difficult to 

conceive 
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conceive how there can be a custom to divide money given by 
Way of bounty. For this money, paid to the captains as a. 
gratuity for carrying bullion, is a gratuity, which they have no 
right to demand ; it is paying them for that which they are 
bound to do without any gratuity. For the commander of 
every king's ship is bound to perform that, and every other ser- 
vice he is put upon. The gratuity used to be one per cent^ 
and is now one half per cent.^ but for six or seven years, no- 
thing was paid at all. The captains, during that period, had 
no right to any thing : of course, during the same period, ad- 
mirals had no right to any thing. In carrying public money, 
the same thing would not happen, as in the case of carrying the 
bullion of private persons ; there would not be the same tempta- 
tion to give one captain a preference over another, because the 
government probably selects the captain who shall have the 
charge of the treasure. There was some variance in the evi- 
dence, as to whether the custom extended to public money, or 
to private money only. There could be no custom as to the 
amount paid for carrying bullion for private persons ; for the 
amount of freight of private treasure must depend on the con- 
tract made in each case; I at some of the admirals who were 
examined at the tria\ stated that it was a practice to dispatch 
ships away from the fleet, and away from the station upon 
which they were employed, to a distinct place, for the purpoac 
of carrying private bullion. It struck me that this would be a 
very dangerous practice; for an admiral ought to employ the 
ships solely with a view to the public service ; but this would be 
a perpetual temptation to admirals to forget their duty, and in^ 
stead of employing ships in the service most useful to the pub* 
lie, to send them upon this service, in which the admirals 
could find their private emolument. It is not at all wonderful, 
that when such a practice had crept in, it should continue: for 
it must be very much a captain's interest to obtain the favour of 
his admiral; and therefore he would not venture to contest the 
right insisted on. The legality of the custom has never been 
discussed in any of the cases which have arisen. In the cas^c of 
Parkci' V. Tucker^ both parties insisted on the custom; both 
agreed that a share Mas to be taken from the captain, for tbi 
benefit of one or more admirals, and the only ques^on ^as, 
whether it was for the benefit of one or of both. In the case 
of DoiicUy V. Poi'hnm^ both {^artics acquiesced in the custom. 
Captiiin Donelltf did not mean to quarrel with the whole body 

of 
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of admirals, which he must have done^ if he ha^ disputed the 
legality of the custom. But it was sufficient for him to shew 
that the commodore was not a flag officer, not being anthorized 
by the admiralty to have a captain under him, and therefore, 
on that ground, not entitled to a share in the freight. It seems 
to me quite impossible that such a custom should exist in law, 
or that the practice should be known to the lords of the ad- 
miralty. If they had approved the practice, they would have 
noticed it when they matle the order for the new allowance of 
freight. What has been said respecting the impropriety of 
detaching ships from their stations with bullion, must not be 
understood as applicable to the present case, because this trea- 
sure was ordered by the higher powers to be carried on board 
the PlutOy and not by the admiral, who is, in this instance, 
only the instrument to execute their orders. 
The rest of the Court concurring, 

Rule absolute to enter a nonsuit. 
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Oliver, Esq. v. Lord W. C. Bentixck. 

npHE plaintiff declared that he had been a good subject, and 
had been colonel of a certain regiment in the service of the 
Easi India Company, and had been and was retained and cm- 
ployed by, and in the service of, the Company, as command- 
ing officer of the Mfducca Islands^ and as such colonel and 
commanding officer had always conducted himself with great 
integrity, fidelity, and honour, and never was guilty, or until 
the publishing of the libels after-n^.entioned, suspected to have' 
been guilty of any misconduct or violation of the trust reposed 
in him as such commanding officer, or otherwise; and that the 
defendant, maliciously intending to injure the plaintiff in his 
good name, &c., and to cause it to be suspected and believed, 
that the plaintiff had been and was guilty of a gross violation of 
the trust reposed in him as such commanding officer, at Fort 
St. George in the East Indies^ (to wit) at Westminster^ the 
defendant then and there being governor of Madras and 
its dependencies, falsely and maliciously did publish and 
cause to be published concerning the plaintiff, and concerning 
his conduct as such commanding officer, and concerning the 
Court of Directors of the Company, a certain false, scanda- 
lous^ malicious, and defamatory libel, dated Fort St. George, 

1st 
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May 8. 

Plea jnstify- 
ing a libel, 
which stated 
the )(rouads on 
which the piaio- 
tift' wan <li»- 
mij^Jed the Fast 
India Com- 
pany*!! servic#», 
tta tiie gprouiid 
that the Com- 
pany ordered 
defendant, as 
Oovemor ip 
Council, to di9> 
mifs the plain- 
tiff ior the rea* 
Kons aitfigned: 
the plea does 
not shew a suffi- 
cient justifica- 
tion fcrpuhlish- 
inic the causes 
of dismi»al. 
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1811. 1st tTwfy 1807, concerning the plaintiff, viz. The Honorable 
the Court of Directors having resolved to dismiss Colonel J. 
Oliver of this establishment, from the service of the Honorable 

Bkntinck* Company, for gross violation of the trust reposed in him as 
commanding oflScer of the Molucca Islands^ the. Right Honor- 
able the Governor in Council directs, that the name of Colonel 
J. Oliver be erased from the army list of this presidency, from 
the 20th June last, being the date of the receipt of the ordew 

[ 457 ] of the Honorable Court at Fort St. George, by order of the 
Right Honorable the Governor in Council, (signed) G. Snr- 
chet/^ secretary to government. The defendant pleaded first, 
not guilty ; 2dly, that before the publishing and causing to be 
published the supposed libel, to wit, on the 10th day of February 
1807, at Westminster^ the Court of Directors of the East Irtdia 
Couipany did resolve to dismiss the plaintiff from the service of 
the Company, for a gross violation of the trust reposed in him 
as commanding officer of the Molucca Islands, and did then 
and there order the Governor in Council of Foi't St. George, on 
the receipt of that order, to erase the name of the plaintiff 
from the army list of the presidency ; and that afterwards, to 
wit, on the 20th day of June 1807, at Fort St. George afore- 
said, to wit, at Westminster, he the defendant, then and there 
being the Governor of Fort St, George, did receive the said 
order of the Court of Directors; wherefore he the defendant 
afterwards, to wit, on the 1st day of July in the said year 1807, 
at Fort St. George, to wit, at Westminster, then and there being 
such Governor, in the discharge of his duty and office as vuA 
Governor, did publish and cause to be published the supposed 
libel, as it was lawful, &c. He, thirdly, pleaded, that before 
the publishing the supposed libel, the Court of Directors of the 
East India Company, by a certain public official dispatch duly 
made and sent from the Court of Directors to the Governor 
and Council of Fort St, George, did inform the Governor and 
Council, that the Court of Directors had resolved to dism'w 
the plaintiff from the service of the said Company for a gro» 
violation of the trust reposed in him as commanding officer of 
the said Molucca Islands, and did by that dispatch order the 
Governor and Council of Fort St. George on the receipt of that 
order to erase the name of the plaintiff from the army list of 
that presidency ; and that afterwards the defendant, th^n an« 

[ 458 ] there being the Governor of Fort St. George, did receive the 
said dispatch of the Court of Directors. Wherefore he, the 

defendant 



IN THE Fmy^FiRST Year of GEORGE III. 



4M 



iiendanti afterwards, then and there being such Governor, 
id as such Governor, in the discharge of his duty and oiBce 

•ach Governor, did publish the supposed libel, as it was law- 
1 ibr him to do. The pluintifF joined issue on the first plea; 
id to the second replied^ de injuria sud proprid ; and to the 
ird he replied, protesting that that plea was wholly insuffi- 
ent in hiw, that he, the plaintiff, before the publishing the 
)el, had not been guilty of a gross or other violation of the 
lut reposed in him, the plaintiff, as commanding officer of the 
lobicca islands, llie defendant joined issue on the second 
ea, and demurred to the replication to the third plea; and the 
Aintiff joined in demurrer. 

Besti Seijt., on behalf of the defendant, contended that as well 
le declaration, as the replication to the third plea, were open 
I his demurrer. There is no more ground for maintaining this 
:tion, than if the commander in chief in this country were to 
romulgate any order of his majesty, dismissing an officer from 
le service, there would be for maintaining an action against 
le 4^mmander in chief and the printer of the Gazette. At all 
irents, if the defendant does not set out his authority with 
ifficient precision, it is only cause of special demurrer to the 
lea. 

PMy Scrjt., in support of the plea, admitted that he did not 
apugn the right of the court of directors, or of the governor, 
y dismiss the military officers of the Company, but that the 
efendant ought not thus openly to have published a r^son for 
be dismissal, which was not founded in fact ; the plea assigns 
ID ground to warrant this; the defendant avers that the court 
f directors enjoined him to dismiss the plaintiff, and therefore 
te published the cause of his dismissal : he does not say that 
he directors enjoined him to publish the cause. If his majesty 
fere to dismiss an officer without bringing him to a court 
isrtial, it would not follow that the reasons of it should be 
lobUshecl. 

Mansfield, C. J. How should an officer ip India know 
^hy he was dismissed, if the reason assigned is not to be made 
nown. If the court of directors were peremptorily to dismiss 
ixa without assigning a reason, that would be a greater hard- 
iiip on the defendant. If he had a time for coming to an ex- 
lUmation with his employers, there might be some reason to 
ODceal the grounds of bis dismissal till after that explanation 

had 
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1811. bad taken place; bat justice to the plaintiff rcquii'es that it 

should thus be published. The libel is in fact a recital of the 

^iT*^ effect of the authority under which the defendant acts, and it 
BsNTiNCK. would be a monstrous thing if the court pf directors were to 
dismiss an officer without assigning a reason. One should be 
very sorry to have any thing like a judgment in favour of a 
plaintiff in such an action as this, than which a more foolish or 
a more mischievous one cannot easily be imagined : it is much 
better for the Company, for the country, and for the plaintiff 
himself, that the cause of his dismissal should be stated, than 
that it should be supposed that the East India Company did it 
suo arbitrio. 

Heath, J. It is the constant practice here, at home, that 
when a delinquent guilty of some enormity has been brought to 
a court martial, the commander in chief has directed the sentence 
to be read at the head of every regiment, 

Lawrence, J. I suppose the plaintiff's object was, to try 
{ 460 ] before a jury, the circumstances of this gentleman's conduct, 
by a question to be raised on this record ; that could never be 
permitted in this form. But the plea is certainly defective ; 
for the order is issued to the governor and council, and it i% 
not shewn that iKjhat the defendant did, he did as governor 
in council, he only pleads that he did it as governor, and does 
not shew how it became his duty to do this in his hidividual ca- 
pacity as governor. There is a sufficient libel stated en the de- 
claration to sustain that: suppose the defendant had received no 
such dispatch from the Company, could he have warranted such 
a publication in that case? 

Chambre, J. The only doubt I have on the subject 
is, that the plea does not state on what account it becrame 
an act in the execution of the defendant's duty to publish 
this. Can we suppose that he had a right to publish it in 
hand-bills and newspapers? The only authority he shews, 
is for erasing the name from the army list, not for the pub* 
lication. 

The Court permitted the defendant to amend. 



MiLLCB 
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MiLLEE V. Robe and Anotfier. ^^^ ^• 

nESTf Scrjt had obtained a rule to set aside the award of ifarbitraton 
three merchants, upon two grounds : first, that they had crflJive rom'to 
awarded that the defendants should give to the plaintiff, who bt-paidtotLeoi- 
was the captain of a ship, a bond of indemnity against a bill of Court' wUl refer 
exchange, which the plaintiff had given for the ransom of bis tbodouryto 
vessel, the Friendship^ of which the defendants were owners, »*^"^e it. 
contrary, as was contended, to the enactments of the . statute tent to arbitral 
45 Geo. S. c. 72, s. 16.; secondly, that the arbitrators had wiJi,Sii*?«"^ 
awarded 180/. to themselves for making the award. aom, for which 

Shepherd^ Serjt. shewed cause against the first objection, upon seeks to be i«- 
the ground that the plaintiff, who had not surrendered his vessel^ P^ h'^an'^ex^ 
but after a most gallant action with two French privateers of su- treme nece»ity 
perior force, had ransomed her in a case of extreme necessity, ^^i^^^g.^' 
to be approved of by the court of admiralty, which was lega* ^ 1^- '• ^^'*^ 
lized by the same section, and that the vessel being libelled in court of adioi- 
the court of Jamaica^ as confiscated, on account of this ransom, "Jj^ ^^^^7* 
he had pleaded the extreme necessity, and obtained an interlo- 
cutory judgment determining that fact in his favour; and that 
tlie instrument recording that judgment and giving all costs to 
the plaintiff was exhibited before the arbitrators, who must be 
presumed to have found the fact of necessity. As to the second 
objection, that the accounts submitted t,o the arbitrators were 
very long, and deserved a large fee ; 

Tlie Court discharged the rule as to all except the sum of 
1-80/., and as to that, directed the prothonotary to inquire what 
was a reasonable sum to pay the arbitrators for making their 
award, and that the sum should be reiluced accordingly* 

Best was heard in support of iiis rule. 



HoRNE^ Demandant ; Lodge, Tenant ; FaESTON, [ 462 ] 

Vouchee. May lo. 



SAAC Preston J Esq., formerly o( Bee^on St.Lctwrencej being The Coart 



seised of the manor of Beeston^ and of divers farms in Bees^ P*™'"** » "*• 

. Covery to be 

tCHy Ashmenhaughy and adjoining parishes, and also of the ad- amended by ki- 

serting an ad- 
▼owson, which had pissed by the general word hereditaments, but refused to insert a curacy, because 
the right of nomiuatiug a perpetual curate was mcident to and parbd of the rectory. 

Vol. III. Z vowson 
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1811. vowson of Beeston^ and curacy of Ashntenhaugh^ in the connty 

of Norfolk^ by his will, after 'reciting that he was seised of cer- 

Demlmdant. **'" contingent remainders in fee, and reversionary estates in . 
the several manors, messuages, lands, tenements, and heredita- 
ments by him already (as he thought,) settled on his son Jaechf 
and the heirs male of his body, either by the marriage settle- 
ment of his mother, or any voluntary or oth^r settlements, to 
prevent as far as he could, any dispute concerning the same, de- 
vised << all and every his manors, messuages, lands, tenements, 
** and hereditaments in the said towns, or elsewhere in tlie 
** kingdom of England^ to his son Jacob Preston^ and the heirs 
<* male of his body, and for want of such issue male, to the 
*^ heirs male of his (the testator's) body." Isaac Preston died 
in 1768. Isaac Preston and Jacob Preston respectively presented 
to the living of Beeston^ and also nominated to the curacy of 
Ashmenhatigh. In 1772, Jacob Preston^ in order to make a te- 
nant to the precipe, conveyed {inter alia)^ so much of his manor 
of Beeston as was freehold or charterhold, and ^^ all others hit 
*^ manors, messuages, lands, tenements, and hereditaments ia 
*< Beeston St. Lawrence^ Ashmenhaugh, Neateskead^ &c. ftCf 
** to LodgCy* and declared the uses to himself in fee. The reco^ 
very was duly suffered. Jacob Preston by his will devised '^oS 
<' his manors^ messuages^ lands, tenements^ and hereditaments to 
«* his sisters for life, and their issue male.** 
i 463 ] Shepherd, Serjt. now moved on behalf of the devisees of 
' Jacob Preston, to amend the recovery, by inserting the wordit 
<< Advowson of Beeston St. Lawrence, and curacy ofAshmeniaugh^ 
on the ground that the same passed to the tenant of the precipe 
under the word hereditaments in the deed of 1772 to lead the 
uses, upon an affidavit that it was believed they were intended to 
pass. A letter from Jacob Preston, dated November 177 If to 
his then solicitor, was also verified by affidavit, from which it 
appeared that he had given instructions for sufiering a recovery 
and for vesting in himself in fee, not only the estates mentioned 
in his mother's marriage settlement, but also all the rest of the 
Beeston estate. Milbank v. Jolliffe, 2 Bos. Sf PulL 580. n. wai 
cited, where the right of patronage to the curacy was ezpreniy 
inserted as well as to the rectory. 

Mansfield, C. J. You. may insert the advowson of Beeston^ 
but as to the right of nominating a perpetual curate to Adk* 
menaugh, how can that be the subject of a recovery ? You can- 
not insert that ; it is a thing unknown to the law s it 1% where a 

layman 
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kjrquui is rector^ a^ the Duke of Portland^ for instance^ is 1811* 
rectoF in Mmybonef and appoints (as he is bound to do) a 

_ xlORNBf 

curate. Demandanu 

Hbath, J. The right to nominate a perpetual curate^ is 
parcel of the rectory. 

. Shepherd^ Seijt. We will give no trouble on that point, but 
insert the advowson only. 

Rule absolute. 



1= 



I 



Dick v. Nobrish, [ ♦^^ ] 

May 11. 

N this action a rule had been obtamed by Lens^ Serjt. for Tbe piainUff 
changing the venue from London to Hampshire^ upon the d^odant't af. 



usual affidavits that the cause of action arose wholly in Hamp^ ^t ^ 
Mhire^ and not elsewhere. Teaoe, ibe 



^esty Serjt. now shewed cause upon affidavits, stating that t^^^thoasii 
the action was brought for maliciously suing out a commission the plaintiff 
of bankrupt, which necessarily issued in Middlesex^ and so £d- dertake to fir* 
, sifying the defendant's affidavit on which the rule was made; J^t^St 
but the plaintiff, although his witnesses all resided in town, and <2im, wbcnre ha 
many of them were clerks in public offices, who could not be either i ' 



carried down to Winchester to give evidence without izreat exr ^^ iocoove- 

^ . ^ nient to one or 

pense to the plaintiff and inconvenience to the public^ was never* oth«roftha 
theless unable to give the usual undertaking to give material P**^^*^- 
jevidence in London^ tliough he could have done it in Middle^ 
ux. . It was further sworn on behalf of the defendant, that all 
his witnesses resided in Hampshire^ and that it. would be ez« 
pensive and inconvenient to him and them to try the action in 
Jjondon. 

. Lens^ Serjt endeavoured to support his motion, neither party 
being able to comply with the usual requisitions of the Court in 
tbe case of venue;, and, under circumstances of mutual incon- 
venience^ the rule which bad been obtained must prevail. In 
tbe case of Holmes v. JVainwrightf S East^ S29, the Ck)art of 
•King's Bench in a similar action made the rule absolute. 

Mansfielo, Gv J. The plaintiff cannot legally and truly swear, 
suxx>rding to legal apprehension, that the whole cause of action 
arose in Soidhamplon^ because a material part arose in Middlesex i [ 465 ] 
smd it is a question whether we can change the venue^ when 
there is a material inconvenience on both sides ; oq tb« one fide 

Z 2 there ^ 
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181 U there would be a material inconvenience in changing the veliM^ * 
by carr3ring down witnesses from, town, and there, would be iiK* ' 
convenience on the other side by bringing witnesses hither : we ^ 
NoRRisH. therefore' cannot change the venue. I do not know whether we 
can now make any rule on the subject, but it would be a very : 
good rule, if, with respect to all other counties in the kingdoiti, 
London and Middlesex were to be considered as the same. 

Rule discharged* 



Dick 



ym 



r^^ti' . Barber v. Barber and Another. 

GoiirL Midmd' JJSNS9 Serjt. had obtained a rule nUi to set aside the judg» ' 
nasAe^., iQ^Qt which bad been entered up on tbe defendant's warrant ' 

the ooQsideni- of attomc^, and the several writs of execution, and tp restore 
i^t to be in* the goods and money that had been levied, upon the ground thai 
.^•JJ^^J^^JlJ^ there was no defeatahce written oti thfe back of the warrant of 
tomey. attorney^ as required by the rule of Court of Michaelmas term' 

ofaitoAeybe *2.G.d. 

FY^ ^t^I^ '^^^^ and Bett, Seijts., now shewed caus^ eontendiog that 
luteiy for m oer- no defeasaUce was required under the circumstances of the pNselil 
^^Tt bl' ^^^^^ ^^'^^^ ^^^ ^ follow. The defendants, who were traders, ia 
umteiritood be- December 1609, compounded with their creditors for 15». 6tL in 
C 466 3 the pound, out of which the plaintiflF agreed to guarantee to tbe 
tinTtlliit?'' creditors the third instaknent^ consisting of 4^. in the pooildf' 
Ej^^ ^h ^^ and amounting to 5152/. 65. 2d^ for whidi amount be accepted 
piafatlffagaintt biUs drawn by the defendants in &vour of or for the benefit of 
ft)^r«m'miiel^ the respective creditors, which would fall due on the Md of 
mm, that is not April 1811. Thereupon the defendiints gave him, on the 7tb of 
ance as nJ^T February 1810, a warrant to confess judgment in debt for money 
*****bJl«ta^ Aorrowwt for 10,000/., upon which warrant there was no defea* 
of attorney. Vance indorsed. The defendants had also» about a fortnight be» 
ttt^n^^^ fore the date of the warrant of attorney, assigned to the plain- 
to defer execu<. tiff a debt of 2000/. due to them from Clarence^ and givm him 
c(Maingency A bill of exchange for 5000/., drawn by the plaintiff and ao- 
happens. cepted by the defendants, dated 27th December 1809, and paj^ 

able one month after date. It was. sworn by the defendants, 
and had been admitted by the plaintiff at a meeting of the ere* 
ditors of the defendants, that the assignment of the debt, bill of 
exchange, and warrant of attorney, were all .intended meiely 
for the purpose of indemnifying the plaintiff against bia aooepi- 
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; of the 51521. St. 2d,, and that there had been no money 181 1* 
borrowed) or other consideration ; the plaintiff contended that 
they were also given for the purpooe of enabling him to provide ^^ 

for the discbarge of those bills. But no odier security, agree* Bawb* 
ment, deed, or declaration, was prepared or signed by either 
party. It appeared that the bill of exchange for 500(tf ., the 
amount of which required a 205. stamp, was made on a iO<« 
itamp only, and therefore was void. The plaintiff signed judg- 
ment on the 5th of April 1810 for 10,000/. debt, and 40«* 
costs. The defendants having again become embarrassed, the 
plaintifl^ without any previous demand of money, or other com«< 
munication with them upon the subject, on the 1 Ith January 
181 1, issued writs eSJferi facias^ directed to the sherifEi of X«oii- 
don and Surrey^ indorsed to levy 5152/. %$.2JLf besides pound- [ ^7 ] 
age^ under which executions the defendant's goods were seised, 
and upon the defendants having been declared bankrupts, were 
aold. After execution levied, the plaintiff paid bis acceptance 
when they became due. Shepherd contended, first, that the 
. giving the bill of exchange, which was a collateral security, not 
the consideration of the judgment, upon a wrong stamp, could 
not afiect the judgment. If a plamtiff were to levy execution 
under a judgment given without any consideration at all, or if 
this plaintiff had levied to a greater extent than his own liability 
on his acceptances, the court would restrain him, not indeed 
with reference to the rule of court relied on, which does not ap- 
ply to such 4 case, but because it would be an abuse of the au- 
thority of the court ; but the inadequacy of the consideration, or 
the total want of consideration, would not make a judgment void 
" ^X law. This rule of court applies only to cases where the judg- 
4ient is riot to be entered up absolutely, but only in certain coni 
^ingencies ; but in this case there was no agreement made re- 
straining the use to be made of this 'judgment ; it was given for 
"^lie very purpose that the plaintiff might, by sale of the defendants' 
^^Dods, and out of the proceeds, raise money to discharge his 
^^wn liability. % 

JLent and Vaughatij Seijts. contri. This warrant of attorney 

S^y from the nature of the transaction, subject to a defeazance, 

^^^amely, that if the defendants should take up the bills accepted 

%:^y the plaintiff, he should not enter up judgment. It was never 

Sjitended that the money should be levied in all events. The 

debt, too, when it should be incurred, only by a little exceeded 

<Q000/./ the judgment wa^ for 10|000/.; the disparity shew$ it 

was 
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Barber 

Barber. 
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vnM intended to be defiM^able on payment of the bUlsi and 
therefore the plaintiff was bound to wait * until he saw whether 
the defendants would pay the bills or not, before he could en* 
force his judgment, and there was a tacit defeazance on payment 
ofthe 51522. 6s.' fid. 

Mansfield, C. J. Could it be said that the plaintiff was not 
at liberty, on this warrant of attorney, to enter up judgment the 
next hour after it was given? The plaintiff's paying the bill% 
in case the defendants should not provide for them, was tbc 
consideration of the warrant of attorney, but it does not follow 
that the converse should be a defeasance of it. It may hot be 
improper so to enlarge the terms of this rule of Court, as that in 
future the consideration, as well as the terms of defeazance of 
every warrant of attorney, should be expressed on the 'bad 
thereof, but the rule is not now so. The circumstance whidi 
has happened shews the necessity of the plaintiff's taking such s 
security; for he gave the acceptances to save his brothers from 
bankruptcy; he was conscious that he was absolutely liable to 
the payment of the 5152/. on the bills; the creditors might soe 
out a commission, and therefore it was necessaiy he should be 
prepared with his judgment, that if he should hear any mmoar 
of such an intention, he might sue out execution instantly. It 
is impossible to say this was a defeazance. There is no fraud on, 
the creditors, nothing dishonest, nothing wicked, nothing im- 
prudent. If the plaintiff had levied more than the amount of the 
bills he had paid, the Court would set aside the execution as to 
the surplus ; but there is no reason here why we should dq>rii€ 
the plaintiff of the advantage he has got at law. 

Rule discharged. 
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JkTay 11. 
An affiHaTit 
bmving only one 
stamp cannot 
beiitfcl in more 
than one causf • 



Anonymous. 

T N four causes the affidavits were each of them entitled in all 
^ the four, but there was only one stamp on each affidavit. 

Bcsff Serjt. objected that they could not be read, because 
no indictment for perjury could be sustained on them for want 
of sufficient stamps to enable them to be given in evidence.* 

The Cotirt held the objection fatal, but permitted CtayHm^ 
Serjt., who was opposed to him, to amend by striking out three 
of the names, and forthwith reswearing the affidavits in the fourth 
cause, which made them good affidavits in that causes.' 

Birch 
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Birch and Others v. Stephenson and Others. Mai^iu 

/COVENANT. The declaration stated that Lord Colerane^ Rewrvation of 
V being seised in fee, by indenture of 19th Jirfj^ 1728, de- fnVrh7iaTt2o' 
mised to BaljJi Harwoad^ his executors, administrators, and yean of a term 
assigns, amongst other premises, all those three pieces or meadow there- 
parcels of meadow ground commonly called or known by [ 470 ] 
the name of llawkt^s parks, formerly woodland, with the ^^i^.^7ij^'' 

. appurtenances, lying in the parisli of Tottenham^ (except as tenant should 
therein is excepted,) to hold the same (except as thereinbefore brrjk up]'^©?'^* 

• excepted) unto Harwood^hi^ executors, administrators, and wnvcrt into 
assigns, from the feast of the Annunciation then last past, for the raid "ast^ 
the term of 98 years, under the yearly rent of 304Z^ on the four \l^ *j[^^}»^ 
feasts of St. John the Baptist^ Michaelmas^ Christmas, and the afte/that rate 
Annunciation, and yielding and paying therefore during the last ov\^^^^tY 
SO years of the term, unto Lord Colerane, his heirs and assigns, thnnanacre,or 

11 1 \ n ^ -i 11..!^ ** ' lew term tivan 

at the place and on the four leastways above limited for payment a yoar. The 
of the yearly rent of SMi-t the further yearly rent or sum of 51. [^^"^."S'" 
for every acre of meadow or pasture ground thereby leased, yearyif the 
which Harwood, his executors, administrators, or assigns, or pioujrheri, 
any of them, should plough, dig, break up, ear, or convert g^it'^'foj^^' 
into tillage^ or permit or suffer to be ploughed, digged, broken »iibin the last 
up, eared, or conver:ed into tillage, during the said last 20 ?^e,""iTh^" 
years of the term, and so after the same rate for any greater or r<^"< rontioucs 
lesser quantity than an acre, or for any less time than a year, thesoyeari!"^ 
And Hurax)od for himself, his executors, administrators, and be**a^Iii^'a!d"^ 
assigns, and for every of them, covenanted with Lord Colerane, down to i>er. 
his heirs and assigns, to pay the rent of S04Z. yearly and every *"*S s^Jil^rio 
year during the term of 98 years, and also the rent or sum of clovers with 

«? r *. 1 1 111 co:nisnot 

51. tor every acre ot the meadow or pasture ground thereby thereby rcstor- 
leased, which should be so ploughed, digged, broken up, cared, ™,na"n'!!t'^a°fll 
or converted to tillage at any time during the last 20 years of the ture. bn< is still 
term, on the several days and times, and in such manner and *" if a^Tase de- 
form as was therein limited and appointed ibr payment thereof, wribe demised 

. , n t land as meadow 

3Ccording to the true intent and meaning of the several redden^ land, no ntht r 
dums or reservations aforesaid ; the plaintiff then averred the e)i;|^/j?^to^ "'^ 
lessee's entry, and deduced title to the reversion to the plaintiffs, pr<>%'e that it 
and averred that on the SOth of November 1807, at Tottenham uJnj'^rihT 
aforesaid, the estate of Harwood in the premises,, by assignment of'JJJ^^'j!*^^"^ 
thereof made, legally came to and vested in the defendants, who |^^47i J 

entered 
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1811. entered and were possessed, and averring performance by the 
" plaintiffs from the time they became so seised of the reversiotit 

i;. 7^^ protesting that the defendants had not, since they became 

irxPHnreoN. so possessed of the premises, observed any thing in the lease 
contained on the part of the lessee, the plaintiffs alleged fcr 
breach, that after the sealing of the lease, and during the term, 
and whilst the plaintiffs were so seised of the reversion,' and tHe 
defendants were so possessed of the premises, and within the 
last 20 years of the term, and before Chrnhtuu-^ay I8O79 cdd 
style, to wit, on the 24th day of December in that year, the de- 
fendants did plough, and permitted and suffered to be ploughed^ 

divers, to wit, 65 acres of the said pieces of the meadow-grouiiA 

called Ha*iDh?s paries^ which ground at the time of the 
of the lease was meadow and pasture ground of the demised 
mises, whereby, and according to the tenor and effect of ihm^ ^e 
lease, and the covenant of Harwood so by him made for himseL^nf 
and his assigns with the lessor and his assigns, the defendant^^ t$ 
afterwards, to wit, on the feast-day of the nativity of Si. Joh 
the Baptist 1809, old style, became liable to pqr to the 
tiffs 487/. 105., being at and after the rate of 5l. a-year ibr 
year and an half of the term, ending on the same feast^ay 
that year, for each of the said 65 acres of the said meadow 
pasture ground of the demised premises, so by the defendan 
ploughed, and had neglected to pay the same. The defendan -t^mti 
pleaded in bar of the action, that befof^c and at the time of tt^Be 
commencement of the last 20 years of the term, the 65 licres of 
ground so ploughed, and permitted and suffered to be plooght 'flf 
as in the declaration was alleged, were ploughed, dug, brok^^^ea 
up, and in tillage, and continually from thenceforth until ll^V^^ 
time when the same were ploughed by the defendants, as in l^K^ 
r 472 ] same declaration mentioned, continued to be and were in tiUag^^g^ 
and were not, nor was any part thereof, during any part of tK- ^^ 
same last 20 years of the term, until or at the time of their ^ 
ploughing the same as aforesaid, meadow or pasture ground ^ 

the demised premises. And for further plea, aa tod43'. 15 ^^*'* 
part of 48 7Z- IO5., being at and after the rate of 61. a-year f^^^^r 
the last three quarters of a-year, part of the said on^ year anC ^^ j * 
half of the said term ended on St. Johris-day 1809, old style, fTI^or 
the 65 acres of meadow and pasture so alleged to be ploughs -^ 
by the defendants, they pleaded, that they did not, within ^^ 

during the same three quarters of a year, plough, or permit ^^ 
suffer'to be ploughed, the same 65 acres qf fneatlpw aiad pastuc?"^^' 




/ 
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or any part thereof, nor had or continued the same, or any part 1811. 

thereof, in tillage, in or during all or any part of that tinw. ^ 

And thirdly, they further pleaded, as to the same part of the ^^ 

same soni, for the same time, and- acres, that they the defeiH SxEPHiiwiir. 

dants, before Michadmas-day 1808, old style, to wit, on the 

£4th day of December 1807, and on divers other days and 

times between that day and the last-mentioned feast-day, sowed 

the same 65 acres of meadow and pasture ground so ploughed, 

by them as aforesaid with dooerj and had continued the same 

in and so sowed with clover from thence hitherto, and that they 

had not at any time since the feast-day had or continued the ' 

tame^ or any part thereof, in tillage. The plaintii& demurred to 

the first plea, joined issue upon the second, and replied to the 

third plea, that the defendants, since Michaelmas 1808, old 

style^ until the feast of SU John the Baptist 1809, old styl^, 

had and continued the premises in tillage. The defendants 

joined in demurrer, and the last issue. 

Bestf Seijt. in Easter term 1811 was heard in support of the 
demurrer. The construction contended for by the defendant is, [ 473 } 
that if the whole of the meadow land had been ploughed up^20 
years and one day before the end of the term, the defendants 
might continue it in tillage during the residue of the term, 
without any increase of rent, which is totally opposite to the 
lessor's intention. 

Sellon^ Seijt., contra^ contended, that if the whole of the 
land had been ploughed up more than SO years before the 
expiration of the term, the over-rent was not intended to attach, 
although it should be continued in tillage. This was a peculiar 
case. The term was so long, that the tenants had a sufficient 
interest to induce him to make the most profitable add valuable 
application of the land for the first 78 years; the lessor, there- 
fore, knew that he could rely on the tenant's judgment and sedse 
of his own interest, to discover what that most valuable appliga- 
tiou of the soil would be, whether to tillage or pasturage, and he 
knew that whichsoever was the most profitable tp the tenant 
for the first 78, would be the most valuable to the reversioner to 
be continued for the lost 20 years : all he meant, therefore, to 
provide for, was, that no change det/imental to the lessor 
should be introduced during the last 20 years, but that the state 
of tb& proi>crty which skill and experience of the land had pre- 
viously proved to the tenant to be most beneficial, and which 
would therefore be spontaneously adopted during the greater 
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1811. part of tiie term, thould be oontuiiiad during the latter end of 

the term for the; lessor's benefit. There would be great hard* . 

^^ ship attendant on a di£ferent oonstmction : tor an assignee, 
Bnmmm. taking the term after 70 years, has no means of knowing whidi 
acres were: in pasture, at the commencement of the terms and 
may subject himself to over-rents to an enormous extent* This, 
too, is in the nsture of a penalty,, against which the tenant may 
[ 474 ] be relieved. [Mans/teld^ C.J, You must teforce that argu- 
ment in a court of equity, it cannot be listened to in a court of 
law ; but a very great authority in a court of equity haa said, 
that a reservation of 100/. per acre for ploughing pasture land, 
IS not a penalt^.3 If the assignee is not the first person who 
ploughed up this land, he did not convert it to tillage^ and is 
not therefore within the breach, nor subject to the increased 
rent, for those words can apply only to the first act of breaking 
VBj^. The defendant is in by an under-lease, and had no notice 
of the covenant. 

Man8FI£Ld, C. J. Really, Brother, on the words of this co- 
venant there is no doubt ; we cannot tell exactly what was the 
reason of inserting this reddendutOf but we may suppose the 
lessor thought it would be clearly more advantageous to the 
lessee. to let the pasture lie till towards the end of the lease; but 
that he might be tempted in the latter end of the term, by the 
immense profits attending new broken land, to pursue a course^ 
for his own profit, which would be injurious to the inheritance : 
but we cannot speculate upon the reasons which induced the 
parties to enter into this contract ; we must be bound by the 
words which are, ^the meadow or pasture ground hereby 
leased." It is argued that the meaning is the same as if the 
parties had said, ^ which shall be meadow or pasture at the 
commencement of the last twenty years:" if they had meant 
that, it would have been very easy to have said, any land which 
shall be meadow or pasture at the commencement of the last 20 
years of the term. That would, however, have been a very im- 
provident contract on the lessor's part; for the tenant would 
have had nothing to do but to begin ploughing, no longer 
before the commeuceDient of the last 20 years, than would suflBce 
h'im to pass the plough over the whole of the meadow and pas^ 
L 475 ] ture ground l)efore the last 20 years begun. The cose has been 
argued as if the words were, plough, dig, ear, and convert into 
tillage; and it bos been saiii there could be no breach unless it 
were the defendant wl)o converted it into tillage ; but the words 

arc^ 
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mte, phnigjb, digt ear, or confvert into tillage^ and .we cannot sob- 1811. ^ 

atitutenewwoidslbr those which the lessor haansed. And even 

if that were not the motive for inserting this covenant which I ^J^ 
havei supposed, bat if it were in the lessor's mind. that the lessee STBomoM^ 
might be at liberty to plough it all up during the first 78 years of 
the leiuei then this reservation would operate, to compel ihm 
tenant to let all which was ever meadow at the time of the 
demise, be pasture again for the last SO years. 

Heath, J. I agree with my Lord in the constniction of this 
reddendum : it precludes the tenant fix)m ploughing during the 
last' 20 years, whether the land was first ploughed before the 
b^inning cf the 20 years or after, the words ear, plough, &c. 
apply, if the pasture land had begun to be ploughed before the 
SO'year^ and the words ** convert to tillage'' apply, if the 
pissture land first b^Kan to be ploughed afterwards; The value of 
the- reversion of tillage land is much less than of pasture land, 
which is a sufficient reason why a lessor should insert sudi a 
covenant. 

Lawhence, J; I am of the same opinion. I agree with niy 
htother&Uan that it was a matter indiffiurent to the lessor what 
was'done during the first part of the lease, solong as his reversion 
was not* injured ; therefore, he says, you may do what you will 
during the first period, but whatever was meadow when I de- 
mised, nrust be meadow for 20 years before I take it back, that 
I* may receive it in the state of ancient meadow* 

Chambue, J. There is no sort of ambiguity whatever in [ 47^ j 
these w<Mrds : they are altemativje: the first words, ear, plough, 
dig, &c. a^ply to the case of the meadow land being ploughed 
up before the last 20 years of the term, the other words provide 
for a beginning to plough up during the latter part of the term. 
It is perfectly well known that the value of the inheritance, of 
tillage land is much less than of. meadow land. There is no 
doubt or question upon the case; the lessor has chosen to use 
these words, and we cannot vary them. 

Judgment for the plaintiff, 
Shepkerdj Serjt., in support of the demurrer, and Lensj Serjt., 
in support of the plea, took notes for a further argument, but 
the Court refused it. - • ' 

The issues were tried at the Westminsier sittings after Trinity 

term 1811 before Mansfield^ C. J^ when the evidence was, that 

the closes mentioned in the declaration had been in tillage for 

about 40 years past-: and no evidence was given, exc^t the 

• • lease. 
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26ir« kaae^ of their having ever been in any other state. They wef» 

^ plooghed in 1807, and bore com at the harvest 1808, wiUi whicb 

,^^ torn red clover and white clover were sown, and two crops of 

^TBFHBNacur. hay were cat from the clover in 1809 ; the land had not been 

since pl6i]|g[faed, in consequence, as it appeared, of the tenants 

apprehension of the present action. It was proved by a person 

lof skill that a good fanner, intending to lay down arable laad to 

permanent pasture, would not have proceeded by sowing verdy 

clovers for that purpose. The witness considered it as land 

'Still in tillage^ although it had not been since ploughed. i>iM» 

Seijtw, for the defendant, contended^ that the land had not been 

and was not now cmtinued in tillage; and that be was therefore 

[ 477 ] entitled to a verdict on these issues. He also made a pointy 

which did not arise on the record, that if the land was not con-> 

tfaiu^ in tillage, the over-rent would cease. Mans/kld^ C.J. 

was clearly of opinion, that the rent woiild remain psyi^Ue 

'.daring the residue of the term, whether the land continaed 

in tillage' or not; but held that the evidence did not prove 

that the land ceased to be in tillage; and directed the jary 

that so long as the land remamed in corn, or in clover sowti 

with the com, it was in a state of tillage. In order, however, 

to enable the defendants to raise this question, it was agreed by 

the plaintii&, that it should be found for the defendants that, as 

to one acre, they had laid it down to permanent pasture for the 

last three quarters of a year stated oa the record ; and as to the 

residue the jury found a verdict for the plaintiff, with liberty 

for them to move to increase their damages by entering up 

judgrment non obstanie veredicto^ for the three quarters' rent of 

the other acre, in case the Court should be of opinion that the 

laying down that land to permanent pasture did not es^tinguisb 

the increased rent thereof. 

Accordingly Shepherd^ Seijt. having on a former day in this 
term obtained a rule nisi to increase the damages, (upon which oc- 
casion the Court agreed that the plaintifis might well have de- 
murr^ to the two last pleas,) 

^00. f 3. Lens and Sellon^ Seijts. on this day shewed cause : they con- 

tended that the over-rent was to be payable only so long as the 
plough was going, and called in aid of their construction the 
words of the reddendum^ that the rent was to be <^ after that rate - 
for any less time than a year^ that the land might be in tillage* 
Shepherd and Bestj contra^ applied this expression to the contin* 

r 4 Y8 1 g<»icy of the tenant breaking up some of the landj at a time irben 

less 
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)$BS than a year of his term might remain unexpired ; admitting - 1811. 
that the lessor had so far made an improvident contract, as it' 

« , . n » BiBCH ' 

would permit a tenant to scourge pastures of a century s preser<* ^^.. 

VBtion with an exhausting summer crop, while there was less than STEPBtanofiL 
a single year's over-rent reserved in that case to compensate the 
lessor for the destruction. 

7^ Court held it to be clear, that laying down the land to 
permanent grass again, would not protect the lessee from the 
fature accruing over-rent, and made the 

Rule absolute. 



Thomas v. Rhodes (a). May u. 

\ Second commission oT bankrupt, (a first having been su- a bankrupt, 
-*^ perseded for want of evidence of the act of bankruptcy,) ^^^^^u^*^ ^. 
issued against the defendant on the petition of the plaintiff, tion to rry tire 
ivhereon the defendant was adjudged a bankrupt, and the ^mmLton,'* 
plaintiff and other persons proved debts under the commission ■"<* obtaint-d a 
to a considerable amount, and the plaintiff and Lever^ a creditor, a rule to set it 
were chosen assignees under that commission, and empowered ^^^f^^^^J. 
Gray to take the defendant's goods, under which authority Gray meot to one of 
did take them. The defendant thereupon commenced an action who^w.^'thepe- 
in this Court against Gray for so doinc:, which action was dc- *>5***«n« ««- 

---_ _° , *^ /•i>..^ ««i. ditor,fbrai»uni 

fended for Gray at the expense of the plaintiff and by his at- of money in 
tomey, being the solicitor to the commission, and upon the trial, [ 479 ] 
before Mansfield, C. J., the defendant obtained a verdict for the di^^t^V^.'lfj''' 
Value of tlie goods, subject to leave to move for a new trial. In «oiUof the a<y 
Trinity tetm 1809 a motioYi was made, and a rule nisi obtained aeration of the 
for a new trial, and in the following: vacation, pendinir that rule, Pft"»<^n<nK cr«- 
A treaty of compromise took place on the behalf of the defendant ing not to op- 
and the pbintiff without the knowledge of Z^nPfr, the other as- J!j;|;j.*'l^^t"oa 
fiignee, and without the knowledge of any of the creditors of the f'*"" « *»'/'<?^- 
^efendant, who had proved debu under that commission, except Court^t aside 
the plaintiff; in pursuance of which treaty, an agreement was ^^^ i'"*ul^"^* 
'entered into, and signed by the plaintiff, defendant, and Gray, rupt'» appiica- 
on the 26th day of October 1809, the original of which agree- o'l'e.'mi^t 
ment was left in the h^nds of the plaintiff; and at the same time 
the defendant executed a warrant of attorney, to confess judg« 

ia) Otamlrtt J« was abseot on this day in consequence of indisposition. 

nicnt 
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1811. menC at the snit of the plaintifi^ for 400/., sutgect to a defeazanoe, 

' The agreement recited that Gray^ by the authori^ of the aaaig- 

9. nees under the commission, had taken away divera goods of the 

J^HODMM, defendant, and then had the same in his possession, and tbat a 
verdict had been obtamed in the action by the defendant against 
Gray for 65I3 the reputed vafue of the goods, and costs, and 
thAt if thd verdict should stand, the legality of the commission 
would be negatived, but that Gray had obtained a rule nisi for 
a new trial in that action, whereby the application of the de- 
fendant to the Lord Chancellor, to supersede the commission on 
the footing of that verdict, was necessarily deferred till next term; 
and that to obviate that, and other difficulties and inconve- 
niences, and to put an end to various litigations and disputes* 
the defendant and the plaintifi^ the petitioning creditor for the 
commission, had that day come to an account, in which the 
plaintiff hod credited the defendant a sum of money as the esti- 
mated amount, and in full discharge of his costs of the actiovi 

( 480 ] against Gray^ and recited, that all other just allowances of debts 
and credits, for costs and otherwise, had been made between the 
defendant and the plaintifi^ and that the liquidated balance in 
favour of the plaintiff was 200/., which the defendant, by the di- 
rection of the plaintiff, thereby signified, had that day secured to 
be paid by a warrant of attonyey bearing even date, (and which 
warrant of attorney the plaintiff thereby declared to be in full 
satisfaction and discharge of all his demands on the defendant, 
and on his estate and effects,) and it was thereby declared 
and agreed between the three parties, that the goods should 
be restored to the defendant, and should be conveyed at the 
expense of Gray to the defendant's, dwelling-house witjhin six 
days, and which goods should be accepted and taken by the 
defendant in fiill satisfaction and discharge of the 651. damages ; 
and that the action should be no further prosecuted ; and it was 
further agreed tbat the commission should be superseded on the 
petition of the defendant for that purpose, without any opposi- 
tion to be made by the plaintiff^ but who, on the other hand, 
should do every jhing in his power to forward and effect the sic- 
pcrsedeas : and lastly, that in case either from the interference 
of Lever, the other assignee, or other creditor or creditors, or 
otherwise, the Lord Chancellor should refuse to supersede the 
commission on the petition of the defendant, (such proceedings 
for the supersedeas to be forthwith prosecuted by the defendant or 
his solicitor, and in do ways neglected,) then the warnmt of at- 
torney 
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ioniey should be null and void, and should be delmred up to be 18 IK 

cancelledy and that Gray should be liable to the costs of diat ao 

tion, to be taxed ; but with respect to the SSL damages, given 

by the jury. Gray was, on the restoration of the goods, Within 

the time and manner aforesaid, wholly released and discharged 

therefrom. 

The defeazance on the warrant of attorney, stated that it [ 481 ] 
was giving for securing the payment of the sum of 200/. and 
interest, to be paid, as to 33/. 6s. 8^., part thereof, on the 26th 
Jiaj cf Oeiober 1810, and the remaining sum of 166/. 15s. 4^, 
by quarterly payments of 8/. 6s. 8^., each then next following; 
that sum of 200/. being a balance of the sum of 401/. due from 
the defendant to the plaintifl^ after allowing what money the 
plaintiff might have received under the two commissions issued 
sigainst the defendant, or that might be due from the plaintiff 
to the defendant, and after allowing all costs, charges, damages, 
smd expenses that the defendant or his solicitor might have^ or 
daim, against the plaintiff or Gnnfy or either of the assignees 
under the two commissions issued against the defendant, or any 
costs or charges the defendant or his solicitor might have or 
claim against the plaintiff, Grdry, or the assignees under the 
two commissions, for any proceedings that had already been 
had, or might hereafter be had, under or by virtue of any peti« 
tion, order, action, judgment, or in any wise however, the 
plaintiff not opposing the defendant's applying for and super- 
seding the last commission against him by the plaintiff. But 
that no judgment was to be entered up or execution to issue 
against the defendant, till default should be made in payment 
of some one instalment of the sum of 200/., and in case of 
such default execution should issue only for the instalment or 
instalments due, and not for the whole remaining debt, toge- 
ther with the cost of the judgment on the first levy, and the 
costs of the execution and officer on every such levy ; and the 
judgment, if entered up, was to stand without being revived till 
the whole of the principal and interest should be fully paid off 
and satisfied, llie defendant afterwards presented a petition to 
the Chancellor to supersede the commission, on the ground of 
the verdict against Gfray, with which petition the phiintiff was [ 483 ] 
duly served, and which came to a hearing in due course^ and 
no counsel or solicitor appearing for the plaintiff, His Lord- 
ship, by his order, dated the 10th of March 1810, ordered the 
commission to be superseded accordingly. The plaintiff having 
4 entered 
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1611. entered up judgment on the warrant of attomeji and executed 
a writ oi fieri facias^ and a writ of capiaz ad satisfafiiendum^ oil 
which writs the defendant had paid into the hands of the Sheriff 
Rhoixb. of Middlesex sums amounting to 531. \0s. Pell, Serjt. had od 
a former day obtained a rule nisi that the judgment might be 
vacated, and that the several writs of execution issued and exe* 
cuted thereon might be quashed, and that the sum of 5S^ 10^^ 
paid by the defendant into the hands of the Sheriff of Middle* 
sex might be returned to the defendant. 

Best, SeijL now shewed cause: he contended that the statute 
5 G« 2; c. SO. s. 24. would not assist the defendant in this case; 
that statute, he said, as was manifest from the preamble^ was 
made for the benefit of creditors, and if this application bad 
proceeded from a creditor who had been hindered of his debt 
by this transaction, there might have been some colour for the 
application: but this motion originated with the bankrupt him- 
self, who being party to the fraud) if it were a fraud, so far as 
related to the interest of the other creditors, both he and the 
plaintiff were in pari delidOf and the Court would not assist 
him. Transactions, fraudulent as they respect others, are good 
as between the parties, and it was not competent to the defend- 
ant to impugn the security he had given, after having reaped 
the fruit of his act. 

Shepherd, Serjt. and Pell in support of the rule. The pre- 
\ 483 ] amble of the section shews that the act was made as well to pro- 
tect the bankrupt himself from oppression, so that no ad- 
vantage might be taken of the hardship of his situation, as to 
protect his property from an undue application. The process 
of tlie Court is here put in force, if not illegally, yet unduly, 
and the Court will therefore interfere to set it aside. The ac- 
cord of the plaintiff to the supersedeas, by not coming in to op- 
pose it, is, itself, a fraud on the rights of the other creditors 
and the justice of the country. 

Mansfield, C. J. This case is a little singular in its cir- 
cumstances. The bar have not found, nor do I know, any 
case exactly similar. But it is plain that the legislature thought, 
and all must concur in that opinion, that it is wrong that any 
man suing out a commission, should gain an advantage to him- 
self, in which all the creditors do not share. Here, the first 
commission was superseded by order of the Chancellor, (there 
not being evidence then to support it,) and a second commis- 
sion being sued out, it is a doubt, whether, on the verdict» it 

couU 
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oonld be supported; the plaintiff was the petitioning creditor 1811. 
and assignee; it was his duty to support the comniission if it. 
possibly could be supported. This second commission is taken 
out on the same debt, due to the same petitioning creditor, on 
tbe same act of bankruptcy. What then does the petitioning 
creditor do? After receiving his dividends pari passu ,witti 
other creditors, he puts 200/. in his pocket, thus applying to 
his own use the other creditor's money ; for it is stated that the 
200/. is a balance due to him after the sums he has received. 
It appears therefore that he consents to superseding the commis- 
sion upon having that sum of 2001. secured to him by warrant' 
of attorney. This gave the plaintiff, as a creditor, an extra- 
ordinary advantage, for it not only deprives the others of their 
dividends under the commission, but puts the plaintiff in a very £ 484 ^ 
fiivourable situation for securing his own debt, to the exclusion 
of the other creditors; therefore it is fit that the judgment and 
execution should be set aside. 

Heath, J. I am of the same opinion. This transaction is 
bottomed in fraud with respect to the other creditors, and in 
oppression with respect to the bankrupt. 

Lawrence, J. I do not think the circumstance of the ap- 
plication being made by the bankrupt, makes any difference f 
for tbe act was made for the protection of bankrupts. 

Rule absolatet 



De Roufigny v. Peale. 



JIfayli. 



npHIS cause had stood first in the cause-paper for trial at a ^^chSimeint 
sittings in term: when the cause was qalled on, the defend- to be defended, 
ant's attorney had delivered no brief to his counsel, although and^ried^«B fo 
he had had a consultation with him the preceding night; and undefended 
the cause being thus undefended, a verdict passed for the plain- sequoioe of the 
tiffi Soon aftei the verdict had been recorded, the defendant's ^^^^^ 
attorney came into Court with a binef to instruct his counsel to ing to deltw- 
defend the cause. oJurt'lhil 

Vaiughany Sent, now moved to set aside the verdict, and have 8^"* • "•^ , 

• 1 ^ tnw, oofltpel* 

anew trial, on payment of costs. . iingbi defbid-i 

The Court held, that it would be only encouraging the negli- ^^'^y^tto'^ 

gence of attornies, to grant such an indulgence,, in the ordinary co«^r M't>^ . 

way, at the client's expense; attornies ought to know that they JlShJii^^^ 
yat.III. A a ' ire^«-«^-^ 

*-. ' pocket. 
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IftVl* ktB amthable to their clients *for the consequences of such neg^ 

*"***" lect; neither would it be putting the plaintiff in the same situa- 

**^^'*'" tion if they were to grtmt the rule on the payment of cosU be- 

F^UkLK. tween party and party: they therefore granted a rule nisif 

[ 485 J ^j)jc)| Qji a subsequent day was made absolute, for a new trial, 

upon paymetit by the defendant's attorney) out of his own 

pockety' of all costs as between attorney and client. 



^«y 15. Dofe^ on the Demise of Prior and Wife, v. Salter. 

bJSSV^ X^^ ^^ moved for an attachment against the lessor of 
ec^ttitif the the plainti£^ for not paying the coita of the nonsuit, which 

tuHupontbT' had passed upon the merits, in this qactm^t: he moved upon 



linejeoe- |||| affidavit thatacdpiai ad satiffaciendMm had been sued out 
tiM losor of against the nominal p1ainti£^ and served on the lessors of the 
^^^^ plamtiffi and as they had not paid the costs upon sight of that 
tu consent- ^fj^ and the aUocatur of costs, it was conceived they were now 

nile, and o^'o- . ^ ^ 

MteroToosta, in contempt. 

55^*jJ J^3^ The Court held that the only mode to get the costs of a non- 
■occ^. ijuit, which proceeds upon the merits, in gectment, is to serve 

Ae party with a copy of the consent rule^ and allocate of 
wwts; after which, an attachment may issue; and Mansfield, 
C. X expressed a hope, that nothing so absurd as a capias ad 
. satiifaciendum against the nominal plaintiffs would ever again be 
heard of. 

Rule refused. 



[ 4i6 3 ^ 

Moy 18. FiLMEE V. DeLBEIU 

ofi^^cThH (^^^YTON, Serjt moved to set aside an order of nisi prim:^ 

heen made with by which this cause bad been referred to a barrister, on an^H 

cotimwiuMl at- affidavit by the defendant, stating that she had expressly d e 

^PS^' }^^ ^ sired her attorney not to ccnsent to any rule of refermoe. Nck^ 
omn wiM not ,,*,!• . . .1 

Mt it aside on Step had yet been taken by the arbitrator, exceptmg that 

TiwrtyVx- ^ ^^ appointed a distant day for a meeting, in order to give i 

>reati]^deDyiDg for this motion. In answer to a question by the Chief Justioe^^ 

aiitiLiit^tore^ whether there was any precedent for the Ckmrt's interference 

th^'a^ul^ such a case^ CU^knh Swjt, cited the case of The Maj/ar 

lie made before 

any step taken bf the aititittory aiceptiiii tbe qipointiDcai ef a maflUof .^ 
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Morpeth V. Lord Carlisle^ ante, 378^ where the Court intimated 
that an application might be made to them to vary the terms of 
the rule of reference. 

Mansfield, C. J. That was where it was thought that the 
intention of the parties had been misunderstood ; but here is an 
express agreement to refer properly entered into by counsel and 
attorney; it is now said that they had no authority to enter into 
that agreement; if so, the defendant's remedy is by action 
against her attorney. There would be no end to these applica- 
tions if the Court were to interfere ; such interference would 
lead to collusion ; when a party did not like the prospect of the 
reference, he would say that he had never given his attorney 
authority to refer. - j 

r Rule refused. 
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Thackthwaite r- Cock and Others, Assignees of 
MooEE a Bankrupt. 

ri^HIS was an action of trover for hops. Upon the trial of 
. ''' this cause at QuHdhaU, at the sittings after Michaelmas 
.term 1810, before Mansfield, C J., the case appeared to be, 
that the plaintiff, in November 1808, purchased 78 pockets of 
hops, the goods in question, of Moore, who was a hop-mer- 
chant, and paid for them, and agreed with him that the hops 
should remain in Moor^% warehouses at the rent of a penny a 
|)ocket fer week until the plaintiff should think it advantageous 
to re-sell them. In 1810 Moore became a bankrupt, and his 
assignees, finding these goods on the premises, and conceiving 
.these hops to be goods in the ordering and disposition of the 
bankrupt, within the statute 21 Jac. 1. c. 19. 5. 11., refused to 
deliver them to the plaintiff. The plaintiff endeavoured to take 
^be case out of this statute, by proving a custom of the trade 
for purchasers of hops to permit their hops to remain upon 
.^rent in the hop-merchants' warehouses: one witness had known 
liops to remain five years, and another nine years, in that man- 
. mer, and all the witnesses spoke to the frequency of the prac- 
tice. The bankrupt, being called as a witness, stated, that 
ivhen the plaintiff made his purchase, he had asked of the wit- 
ness, whether it was not usual to leave the g(H)ds on rent in the 
•aame warehouse, who answered that it was; he admitted, how- 

A a 2 ever, 
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1811. ever, that he had seldom known any left so long as these. Tbe 

^ "■"■"" hops were exposed to the view of persons coming into the ware^ 
Thackth- » o 

WAiTE house to purchase, promiscuously with the other goods of tht 

I'- bankrupt; they were not distinguished by any eonspicuons 

mark from Moor^s goods, because any thing that would draw 

[ 488 ] attention to the length of time they had been on sale, would 

hurt the sale of them. No rent for warehouse room had been 

charged or received before the time of Moar^s bankruptcy, bnt 

an offer to pay had been made by the plaintiff to the assignees. 

The jury found a verdict for the plaintiff, with one shiUiog 

damages, the defendants undertaking to deliver the hops. 

LenSf Seijt. having in the last term obtained a rule nisi to Ml 
aside the verdict and enter a nonsuit. 

Shepherd and Best^ Serjts. in this term shewed cause. They 
first observed, that the form of the rule was wrong, for that if 
the defendants succeeded, they would be entitled only to a new 
trial, not to enter a nonsuit. They contended that as Moore 
had no general authority from the plaintiff to sell these goods, 
but merely held them upon rent, he had not the possession, 
order, and disposition of them as owner, neither did he take 
upon himself the sale, alteration, or disposition of them as 
owner. The words in the statute were all connected by a copo- 
lative, not by a disjunctive, conjunction, and it was therefore 
necessary, that tlie bankrupt should have all of these to bring 
the case within the statute : Moore had none of them except tbe 
mere possession: he was a mere warehouse-keeper, and cami 
neither within the words or the spirit of the act; for the costoA 
of the trade being known, the possession of the goods cooM 
not induce others to give that credit, which constituted the ini»' 
chief intended to be remedied by the act. The mere possession 
of the goods, if reconclleablc with any other purpose than tke 
ordering and disposition of them by the bankrupt as owner, 
does not bring the case within the act; and this feature fbrmft 
an important distinction between the present case and that of 
Home V. Baker, 9 East, 215.; but even there, Le BUme, J- 
'[ 489 ] threw out, that if there were a custom of the trade, it would 
take the case out of the statute. 

Lens, Serjt. contra. The visible ownership of these gooA 
was in Moore, and it was proved that if there had been any 
mark to distinguish them from Moore^s goods, the very object ci 
leaving them with him would have been defeated, whidi was, to 
give them the appearance^ in the eye of customers, of bdng'pif^ 
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fit Moor^s stock; for if it had been known that they had been 1811. 
fto loni? in hand^ it would have hurt the sale of them ; nor would ^ 
.they sell so well, if it were known they were there on account of Vaite 
another person. This secret mode of dealing is therefore directly v. 

within the statute. Moore is not a factor, but a merchant In ^^ 

Horn V. Baker, the sort of usage alluded to was a practice of 
letting distillers' utensils for rent ; but that is a very different 
case from an usage to leave goods intended for sale in a ware- 
house undistinguishable from the goods of the merchant. As to 
the argument drawn from the copulative particle in the act, if 
that be well founded, no goods of another can ever in any case 
belong to the assignees ; for the law is not to attach unless the 
bankrupt shall have completed all the acts mentioned in the sta- 
tute^ one of which is the sale^ and if that is completed, of 
course the assignees cannot afterwards have the goods, so that 
the act would by this construction be rendered totally insuffi- 
cient And whether the bankrupt could, as between himself 
and the plaintiff, have sold these goods or not, that cannot affect 
the law of bankruptcy, and the rights of creditors, so long as 
the goods were purposely made undistinguishable from the bank- 
rupt's property, that it might not be supposed they were the 
gCHids of a person necessitated to sell. The bankrupt had, be- 

^ aides, another warehouse, not so open to inspection ; but these 
^^oods were kept among his saleable stock. Persons who came [ 490 ] 
to buy his own hops, saw these bops too. 

In the course of the argument, Mansfield, C. J. expressed 
Iiis opinion that the authorities extant were wholly inconsistent 
"with, and an answer to, the argument drawn from the conjunc- 

^ tion in the act being copulative and not disjunctive. He had 
never before known the question made^ that it was necessary to 
prove some act of disposition of the deposited goods, much less 

^ that the bankrupt must exercise all the acts mentioned in the 
statute, before the goods can become part of his stock. 

Lawrence, J. observed, in the course of the argument, that 
^hat was said in the case of Horn v. Baker, chiefly respected 
pieces of machinery, vats, and other similar utensils, which in 
their nature resembled fixtures ; but that loose vessels, of which 
it is usual for the possessors to be the owners, were goods within 
the disposition of the bankrupt. In the counties of NoHing" 
ham and Leicester, it was extremely commoa for the working 
hosiers to have on hire the possession of stocking frames, valu- 
. able machinesi which they were unable to purchase and which 

came 
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1811. came within the reason of job carriages, job horses, and the 

like. 

wAiTE " Chambre, J. observed, that in Horn v. Baker, relbnce wai 

V. placed on the circumstance, that two obt of three former ownen 

^*' hod continued in possession, the third having retired, which, the 

Court thought, was quite sufficient to give the reputation of 

ownership. 

Mansfield, C.J. delivered the opinion of the Court. 

It seems to the Court, and the more I consider it, the more I 

[ 491 ] &^ strengthened in that opinion, that though the custom of a 
trade may have the effect referred to in Horn v. Baker, it must 
be a custom much more clearly proved than this is, and must be 
such a custom, that persons dealing with the traders may see 
and know that the goods may possibly not be the property of tbe 
possessor. Here is a custom to put no mark on the hops, so 
that no person may perceive or know that they are not the pro- 
perty of the seller. The reason is, that after hops have laid a 
year, they deteriorate ; and therefore if A. B^ or any other ear 
mark, were visible, it would hurt the sale when that mark got 
old and known; and therefore they are not to be ilistinguisbed 
from tbe common stock of the seller. There is not, therefore^ 
such a dear, distinct, and precise custom proved, as would en- 
able others to see that these may not be the hops of the pos- 
sessor. The custom is, to let bops which are sold remain in sach 
a manner, that it may not be known that there has been a sale. 
The objection against disclosing the real owner would be easily 
obviated, by having a separate warehouse, marked as a ware- 
house for hops held there for the benefit of the persons who iiad 
bought them. I therefore think the verdict is wrong ; and it'is 
unnecessary to grant a new trial, because I have no idea of any 
evidence that can be given, consistently with the evidence given 
in this case, that could prove any such custom as is requisite to 
support this action. There must therefore be a 

Rule absolute for a nonsuit* 
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1811. 
Clarke and Another, Executors of Lennard, t;. Qob^ jj^^^ 

MAN. 

J>ESTy Scijt. had on a former day mored that the defiaidanfs Thadclbii. 

attorney might pay the plaintiff his debt and costs, and the |„ ^ ^mI? 
costs of that application, upon an affidavit <^ Sir. Joseph HiU^ ^^''^^ ^^ 
the p]aintiff*s attorney, that the defendant's attorney had put chMm —■ tt 
h no bail in that cause, but had nevertheless sued out a supers phUotift -^^ 
sedeas^ and had dii»charged the defendants out of cnstody. The piaiot-ri at- 
Court, considering this as a gross abuse of their process^ |pranted t^i^^^fSj,,^ 
a rule nisi. Mn^Sl±^ • 

Shepherd^ Serjt. now shewed cansCf whereupon it appeared» acUoo, swl 
Ihat the defendant's attorney had served notice of bail, who ^I^M^^ 
actually justified, and the defimdant implied for and obtained ^ontjw^^ 
the allowance of bail; but what "Mr. (Joseph Hill meant by S^foriuper. 
iwearing that there were no baB in that cause was, that the de^ fMiant^ Tte 
fendant's attorney had given in to the filazer the name c£ Henry Oport dk- 
Henman instead of Edward Henmatiy as one of the plaintifli, raie^hmis^ 
ivfao were nevertheless described as executors of LentunxL ^ ^ ^^ ^ 

tlM .attoney to 

Besii in support of his rule, admitted that he had himself fwewiof. 
been misled by the nice wording <^ the affidavit, to suppose that 
no notice at all of bail for the defendant had been given by his 
ittomey; but though he had misconceived that £ict, the affi- 
davit was legally true ; for there were no bail in the cimse of 
Oarke and Edward Henman agamst Gorman* 

Mansfield, C.J. The affidavit is grossly fiilse in substance: [ 493 ] 
so honest man would have sworn to it. 

The Court discharged the rule with costs, to be paid by the 
leponent* 



For i;. Bell. May 21. 

rHIS was an action upon four policies of insurance, effected Ahhoagh 
, ^ ^ - *.;*,'..#«.• 1 1 . generally an 

by A. ijordon^ as agent for the plainti^ upon the ships uDdenniter 

^igilani. Paradise, Friede, and /fora, from various Northern J^j^SrSicy, 

KHTts to England : the plaintiff claimed a loss upon the Vigilant ^dcI thereby 

confeMcd the 
BoHpt of the premium, if estopped frum afterwards claiming: the premium against the awured, yet 
rbere, by the fraud of the assured, the undervritar ia indnced to give credit for tb« premiums to the 
■ikar, and the broker to giva credit to the airared, the mderwriter is entitled to receive the p^ 
IMins €rom the assured. 

• of 



For 
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iSlt. > of 99l. 4fS, 4!d. per cent,i amounting upon the defendant's 8ub-> 
spription to 297/^ 13)?.,' and «> return o£ ten per cent. i^)on the 
defendant's subscriptions on the. other ships» for convoy and 

Bell. arrival^ amounting to 90/. more ; making together the sum of 
387/. ISs. The defendant gave notice of set^'oif for the pre- 
» miums upon these very policies, and for the premium of another 

policy elFected by the pIainti£F through the same agent with the 
defendant on tlie ship WUhelnUnOj together amounting to 
5S2/. 155. Upon the trial of the cause at the London sittings 
aft^r Hilary term 1811, it appeared that the plaintiff, who re- 
sided at PiUau^ procured A. Gordon^. who was a young man just 
embarking in business, to effect the several policies in question^ 
upon an assurance that he. would address, the ships to him, and 
permit him to receive the freight, and reimburse himself there- 
out for the amount of the premiums : upon a communication of 
this proposal to the underwriters, they gave Gordon credit for 
the premiums. The plaintiff also remitted to Gordon^ whom 
he had drawn into other transactions with him, bills on Tkom* 
I 494 ] ion and Bayley^ which the latter refused to accept, alleging that 
they waited for some explanation from the plaintiff^ but that all 
would be right, and in the mean time offered to accommodate 
the plaintiff by accepting his own bills for the like amount upon 
the security of these policies, which Gordon accordingly depo- 
sited in their hands. The plaintiff, instead of consigning his 
ships to Gordon^ as he had promised, consigned them to 7%oni^ 
ton and Bayley^ and assigned the freight to them, so that Gordon 
\iras left destitute as well of the means of receiving the loss oil 
the Vigilant, and returns of premium, as of the expected funds 
tfi arise from the freight for the payment of the premiums to 
the underwriters. The defendant, therefore, claimed now to set 
off the premiums, which he had never received, against the loaf 
and returns to which he was liable. The jury, thinking that 
when the underwriter signs a policy, and thereby acknowledges 
the receipt of the premium, the account is finally closed be- 
tween the assured and underwriter, found a verdict for the 
plaintiff. 

LenSf Serjt. having in this term obtained a rule nisi to set 
aside the verdict, and have a new trial, 

Bestf Serjt. shewed cause. He contended that it w^a not 
competent for the underwriter to dispute the fact of the payment 
of the premium, which he had solemnly acknowledged on the 
policyi against the assuried. la the case of Dalxd v. Man-^ 

1 Cdmjpi, 
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1 Campb, H P. 532^ which bore at least as much the aspect of Mil. 

fraud as this does, th^ policy was held to be conclusive evidence 

pf payment. The distinction is taken in the case of Aity v« ^ 

Blani^ 1 Parky 6 EJL 84., that as between the broker, and un- JIeu» 

derwriter the policy is not conclusive evidence of the payment 

of the premiums, but as between the underwriter and assured, it 

is conc^sive. If there had been any 8u/;gestion of fraudi that 

was a fact to be tried by the jury, who have found that there was no . [ 495 "] 

fraud. \Lawrmcey J, observed, that the: Uke verdia had been 

fiiund in the case, of Mavor v. Simeon in this Court, post. 497. n^ 

jret the Court did not think that the finding concluded the &c^ 

there being no evidence of fraud.] 

Ijens and Vaughan^ Seijts., canirdy contended^ that there was 
in this case abundant evidence of fraud. The credit which 
Oord(m obtained was created and k^t up by the representations 
which the plaintiff enabled Gordon to make to the defendant. 
It did not therefore lie in his mouth, to claim a repayment of 
premiums as having been paid, which in truth never were paid^ 
jind which Vailed to be paid through the plaintiff's own gross 
treachery, without at least allowing those premiums in account* 
[Mansfield^ C. J. suggested, whether if the plaintiff procured the 
policies to be effected, knowing that the premiums were not paid, 
and that he never intended to supply the funds to pay them, 
that fraud wodld not make the policy void, and in such case the 
consequence would be that the plaintiff would not be entitled 
to recover the loss upon the Vigilant.^ Le7is denied that the 
policies would be void. 

The Court vfere all of opinion that there ought to be a new 
trial. The jury were strongly impressed in this case, as they 
were in the case of Mavor v. Simeon^ with the general doctrine 
that the transaction is closed when the underwriter writes his 
receipt, and that he cannot afterwards say the premium has not 
been paid. But the plaintiff knew, as appeared by his own 
letters, that Gordon was perfectly unable to pay these premiums. 
The plaintiff had prevailed on him to effectuate these policies, in 
effecting which he knew that Gordon^ according to the common 
course of business, got receipts for this immense sum, and he 
knew that the defendant must give these receipts. The plaintiff C ^^^ 1 
knew that Gordon had no fund out of which that money could 
have been paid. He knew that, according to the course of 
business, though receipts were to be given by the underwriters 
who subscribed the policies^ yet in &ct no xnon^ had ever 

passed 



4di8 , tJASES IN EASTER TERM, 



FOY 



1811. pasied between the underwriter and broker: he knew he had 
promised the broker to put into his hands the proceeds of the 
cargo of the Vigilant^ and that he should also receive the freights 

Bill. of the other three ships: and then with regard to the freigbts^ 
he has given the freights of these three ships to ThomUm and 
Bayley ; they became the assignees of the ships, and received 
the freights, and therefore the plaintiff knew that the broker 
never paid the premium. Knowing then that Gordon received 
the receipts, and that he never would pay the premium, he brings 
actions in this Court to recover back premiums which he knew 
never were paid, nor could be paid. So that this is a monstrous 
proposition on the part of the plainti£^ who says by this action 
against the underwriters, return me that premium which you 
never received, but which you ought to have received, and which 
you would have received, if I had not cheated the broker, bj 
promising him this fund out of which he was to pay the premimiiy 
and then diverting it into another channeL It is impossible 
that can be supported, and therefore there must be a new triaL 

Rale absolate« 
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HifAYOB V. SiMsoH. 1810; 

-Way 14. 
The plaintiff decfaredf that in conndenttion diat the plaintiff had before An undtti 
that ticne, aa an infurer> ittde i ' wuuc n certain policiee of aaaiiraDce aa to certain writer after ex- 
ioms therein subscribed s^amst his name on the ships and merchaodiaes in ^^^^^ 
chose policies specified, without receiving the premioms therein mratiooed^ dit to the bro- 
the defendant undertook to pay him ao much aa the premiums amounted to»' ker for tbe pro- 
upon rc>:aest : there were* alao a count for interest, and the usual money Sw tbTpreT^ 
counts. Upon the trial of the cause, at Om London sittings after Mickaeimai mimn against 
tenn 1809, before lfos{|&MC.J.9 it appeared that die defendam having im *^^™^.' 
employed Haymj, a fafoker, to eiea insurances for him ; and the broker be-^ p^^ Uiat'the^ 
ing coaaideFibfty indebted to him on the balance of accounts, and the de- aaared, to 
iendant much suspecting hb drcumatances, it was agreed between them^ due^ftom^h"^ 
in order to keep the broker from bankruptcy, and to Kquidate his debt dne to broker to him- 
the defendant, that HayntM should continue to efta insurances for the de- ^* procured 
.fifodant as usual, and 6houkii£f^ him with the premiuma, but shoukl lodge all tb?!^!^!^ 
the policies in the defendant's hands, and permit him to receive the losses and debiting the as- 
returns of premium. The broker accordinflrly effscted policies with the va^ '"'^ >° "^ 
noa.pei«>D.,thepnm«m.on«l>k:h«>>^toi>.ooo/,^ ^iJlT'^ 

Others witd» the plaintiff, none of whom ever received the premiums, but crfr> lodgiog tb« po- 
dited the broker with the amount: the broker lodged the policies in the {j^'l^^ 
hands of the defendant, who never paid the broker the premiums. This a»ured to en- 
course of dealing continned until the preminma for which Hayff#/ credited ^bje bim tore, 
the defendant, exceeded the balance due to him by soo/., the defendant ceive the losses, 
then ceased to empk>y Haynes to tStol any ^ore policies. It was con- 
tended for the defendant, that the pUuntiff having acknowledged on the 
&ce of the policies the payment of the premiums, was estopped from claim- 
ing them as against die underwriter ; if he chose to give credit to the broker, 
that was at his own risk ; but to the broker alone could he resort for payment* 
if he did not insist on reoeiving it at the time of executing the policy. If 
this were not so, there would be an end of the whole system of underwriting. 
The special jury, unwilling to subvert so important a branch of trade, found a 
Terdict for the defendant. 

CockgUt Seijt. had obtained a rule nui for setting aside the verdict, and 
having a new trial, against which 

Shepherd and Bestf Seijts., in Wary term 181(V<hewed cause. As to the 
special contract stated in the first count, there was no evidence whatever of 
any such contract being made in fact, and it was not a contract which could 
arise by implication of law, for the contraa which the law would imply, 
must be according to the usage of the trade ; and the usage of the trade was 
direcdy m oppodtion to any such practice. Haynes was employed to effect 
insurances after the ammgement between him and the defendant, precisely in [ 458 ] 
the same way as before, there was no alteration made in the manner of doing 
business : no communication upon the subject was made by Haynes to the 
underwriters : if therefore the balance of premiums, upon the statement of ac- 
counts between Haynes and the defendant, had been in favour of Haynej, his 
'assignees, (he having become a bankrupt,) would have had a right to recover 
that balax^ce of premiums against the defendant. The defendant did not 

cfeate 
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create these voyages and cargoes for the purpose of getting money from the 
underwriters ; he was proceeding in the ordinary course of his roerchandisct 
and caused Haines to proce^ in' the same way, making only this alteration, 
that he required permission to receive the losses himself, which he bid a 
right .0 do. DalxeUyiMmry t Ompb. 5S8., was precisely sinuhr. This 
is not the case (to which CoektH compaosd it^) of amao, who suqpectiiig Us 
creditor, makes a large purchase of him, as in Martm v. Btwtrusf 4 Bmrr. 
9476.9 with intetttion to set dfF the prices. All the casts prow this princsiple^ 
that the contractof assurance is a contract between the assured and tibe broker, 
not between the assured and the underwriter, and the bargain is such, that, 
in the hmgua^ 6E BulkrJ^ Gr9ve v. Duhoiif VT.R. }95., <<Ilnuiketno 
^ difierence whedier at the time of making the poliey, the underwriter knev 
^ the principal or not : he trusted to the brokeci and credit waagiveo to him, 
^not to the other." [LawrtmcgfJ* That case turned on the efi^ of a 4i/ 
^medtre commission. Yxm say that there is a distinct contract between the 
broker and the underwriter; but if the assured be not a party, how cooU be 
aoe on the bss. The a ig um ent requires that at least this shouki be a tripiD. 
lite contrtet, for the underwriter engages to pay a kMs and to ictom 



Coeiell and Mar^halU Seijts., on.a subsequent day wtm heard in support of 
die nile,.and the Court took time for consideration ; but the rule was dia- 
dlai^ two days after upon a compromise. And on this day the cause being 
•amed,the Counsel informed the Court that it was conquomised, so that no 
judgment was given*; but the indinaiion of the Court was visibly mfinroor of 
iheplaifltift 
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18-11. 

MeLLISH v. StAOTFOETH. MySS. 

• . . . ^ 

rriHIS was an action upon a policy of insnrance at and from A wamatf 
"■■ Gottenburgh to the ship's port of discharge in the BcUiiCf j^T'ghi^^ 
warranted free from captare and seizure in the ship's port or P?**®^^ 
ports of discharge, upon the ship Suwarrow^ and the insurance inclade csptnro 
was declared to be on goods; the premium was ten guineas i^*^theoat- 
per ceni^ to return five pounds for arriTal. The loss was averred "ide of the port 
to be by hostile capture on the high seas. Upon the trial of j^ from tiM^ 
this cause at QuiUhaUy at the sittings after Hilary term 1811, ^^Jj^"^ 
before Mansfield^ C. J^ it was proved that at the time of ^ ^ 

fecting this insurance, the circumstance c^ the warranty cooh 
tained in this policy made the diflferenoe of one half in the 
premiums upon this risk. The vessd, having on the 20th of 
August taken a pilot on board at Poehl, who informed the 
master that the French were in possession of Wismar^ came 
to an anchor in the open sea, at the south point of the iste 
of Poehly about one German mile and three quarters, or sevea 
English miles distant from Wismar^ at which place she waa 
destined to deliver, her cargo, not within the reach of any 
guns from the shore; and on the same day, abont five hourp 
after, eight French soldiers came off in a boat from JVismar 
and took possession of the vessel, and on the following daj 
a French officer coming off ordered the ship under weigh, and 
brought her to an anchor three or four miles fiirther in, but 
in the roads of fVismar, not in the harbour, as she dreir 
- too much water to enter the harbour of tVismarf in which 
were only eight or nine feet water. The captors discharged 
her cargo in the roads, and carried it on shore in lighters. 
The master of the vessel and other witness^ proved that be 
could have gone further in, within .two English miles of the L ^OQ ] 
harbour; that the place where he cast anchor was not within 
the port of Wismar ; that vessels do not discharge their cargoes 
there^ but usually approach four English miles and a quarts 
nearer to Wismar before thqr begin to discharge their cargoes; 
that there were two fathoms water in Wismar roads, and that 
thb vessel which drew not more than eleven feet water, could 
have safely gone in within three English miles of the shortw 
The reason why the pilot did not carry him into Wismar roads 
immediately on his coming on boards was, that although the 

wind 



Mkllish 
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161 K wind was fair for him to carry the ship in, it was not fiur 
for him in case of danger to get out again. The Chief Justicse 
being at that time^>f opinion (a) that it. was a qae&tion of la^^ 
Stamivorth. whether the vessel were in port within the meaning of the 
warranty, the jary found a verdict for the plainti£^ sabject to 
this point reserved. 

Accordingly LenSf Serjt, having obtained in this term a role 
nm for a new trial. 

Shepherd and Besf^ Serjti* $hi9imsd causey contendlnj^ that 
upon the words of this warranty, whidi Itktt: iiilMr;.CQBtfliUaiia 
must be strictly and literally constraed, it was wholly JmanMlMl 
whether the capturing force issued from the port of discbtvge or 
not, provided that the vessel was not within the local ambit of 
the port of discharge at the time of her capture ; on the other 
hand, a vessel captured within her port of disdiarge would be 
equally within this warranty, whether the capturing force had 
come from the coast of the opposite country, or had issued from 
the port. The only question was, as to the local position of the 
C 501 ] ^liip at the time of this capture ; and it was quite clear from the 
evidence, that she was not then widiin her port of discharge; 
the reasons why she had not been brought within that port were 
also immaterial, but if it was fit to inquire into them, the reason 
in this case was a very good one, it was the duty of the msLSter 
to his employers not to run his ship into the jaws of danger, 
from which he could not again extricate himself. This was a 
much stronger case for the plaintiff than the Pillau cateSf in 
which the vessels had arrived at a situation where they usually 
lighten in preparation for passing the bar, and the captain had 

•actually gone on shore to the custom-house with his papers. 
The circumstance of having a pilot on board does not mark the 
vessel as being in port. No vessel can legally come up the 

' Thames or go round the back of the Ide of Wight without a 
pilot: yet it cannot be said that all vessels in those situations 
are in port. 

Ijens and Faughan^ Serjts. contrct. The port of deaUnation 
furnishing the hostility intended to be guarded against by this 

. warranty, this loss is, within the meaning of the warranty, to be 
borne by the assured. In the Pillau cases the force did not issue 

•from the port of discharge; the Tilsit privateer^ which made 

•the captures, came from Dantzic; had it come out from PiUaw^ 

{a) But see Reyrur Y, Pcanonf contr^, 21 Nov., MickaeUiuu tatSL 1813, 

fOJt. 

the 
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the losses would have been within the warranty. The jury ha,ve 18 1 1. 
not determined the point as a fiictf whether this vessel were in 
port or not, they have expressly referred that point to the con- 
uderation of the Court. If the vessel had been lost off the south STAvnoaTH. 
end of the Isle of Pdehlj by capture by an extrinsic force, cer- 
tainly that would be one of the perils against which the under- 
writers insure. 

Mansfield, C. J. In this case the jury certainly were strqdc [ 50f ] 
with that which is obvious to every one, that if a captain, acting 
either with or .without the orders of his owner, means to be 
taken, he was as certain of being captured in the situation where 
this vessel anchored, as in port; so that if he were disposed. to 
practise fraud, it might be very easily practised ; here the ship 
waits five hours off the south end. of the Isle of Poehlg the 
master being asked why he did not weigh anchor and depart 
when he saw the soldiers approaching, said that the wind wa> 
fair to go in, but not to come out. But the difl^culty is, how to 
say, in the words of the warranty, that the ship was within the 
port ; if she were within her unloading ground, that would be a 
strong ground to say, she was within the port» though not 
literally; but here she is four miles from the road, and if four 
miles will not protect her, I do not see how five would; nor do 
I see how we can say that the plaintiff has not a right to recover. 
Whether the underwriters can form a warranty to meet the mis- 
chief in some other way, may be considered; the warranty might 
be against any force in or issuing from the port of discharge. 

Rule discharged. 



Waters v. Rees, one of the Bail of Sir W. Mansell^ [ 505 1 

Bart. ^^ ^' 

I^HEPHEBDy Serjt. moved for a rule that the prothonotary, ir « pUMff 
in taxing costs on the judgment obtained in this cause by the ^^^^7^ ^^'' 
plaintifl^ might be directed to compute interest at 5/. per cent, lent, imd mte- 
on the sum pf 1181/. lOi., the amount of a judgment signed the [^|^^^^^^ 
.6th day otjitly 1810, in an action in which the same Waters was 9P^ ^^, i^di 
plaintiff and Sir JV. Mansell^ Bart, was defendant, and in mtmLtoatbe 
which action Beet and T. Waters did in Easter term, 50 Geo. 3., •^^^^^ 
enter into a recognizance of bail upon this condition, that if pwtofbb 
judgment should be given for the plaintiff against Sir W. Mansell 
ia that action^ then the said. Sir W. Mansell .should satisfy all 

such 
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181 1. such damages yvhich should be adjudged to. the plaintiflp against! 

. him, or should render his body on that occasion to the prison of' 

^^ ' the Meet: he prayed for this interest to be computed from 6th 

Rkbs* July 1810 to 14th May 181 1, when the sum of 1181/. was paid 
to the plaintiff in part satisfaction of his judgment against Sir 
FK Mamell^ and that the plaintiff might be at liberty to sue out 
execution against Rees for what was then remaining due on the* 
said judgment against Sir W, Mansell, and for such interest, and 
costs so to be computed and taxed, and for sheriff's poundage^' 
costs of levy, and all other incidental expenses. • The circum- 
stances stated were, the action was assumpsit for mon^ lent and' 
interest thereon, the plaintiff issued a writ of capias ad satis-i 
Jaciendum against the principal, but being unable to take him^t 
he proceeded in Michaelmas term against the bail. 

LenSi Serjt. shewed cause against this rule in the first in^^ 
C 504 ] stance. This is a novel attempt, and does not come within the 
terms of the recognizance. For it is plain that the plaintiflF 
never did or could recover this interest against the principal in 
this action, whatever he might do in a new action upon the 
judgment, but it is only in tliis action that these bail are liable. 
It would be peculiarly hard to subject the bail to this burthen in 
the present case, because their principal, by leaving the realmj 
lias put it out of their power to surrender him. 

Mansfield, C. J. (after inquiry made of the officers). We 
have never known any instances of this having been granted)^ 
which is a sufficient answer to the present application : we ought 
not to load the bail with more liabilities than they at present 
incur. Rule refused. 



Ma3 24. Gould and Otliers, Administrators of Robinson v. ' 

Barnes. 

lf«f)«iion rr^HE defendant, Joseph Barnes^ entered into a bond ta 
boDdbya^ RobinsoH by the name of Tlwmas Barnes ; throughout the 

wroQg Ckrutian ^j^^d he was Called Thomas. In debt on this bond» the ddend^ 



sued on such ant was sued by his real name Joseph^ and the declaration stated 
J^^bjTiA ^^^^ ^^ " ^y ^^^ na°^e ^^ description of Thomas Barnes^ oft 
name. AdecU- &c., by his certain writing obligatory, sealed with his seal, ao^ 
i!im?y h» IJigbt knowledged himself to be held and firmly bound," &c. The 



thiJtllc^^bf"*^ defendant pleaded non est factum. , At« the trial of the 
wrong name» before Ixtwretice^ J. in Guildhall^ at the adjourned sittings aft^ 
S^d^'ubLd! ^i^nf term, Best^ Serjt, fgr the defendant^ contended, that 

upon 
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upon this declaration the plaintiff ought to be nonsuited; LotD- 1*81 ll : 
renccy J. however permitted the • plaintifFto take a" verdict, and — ; — 
said, that as the objection was on the record, the defendant ^^^° 
might move in arrest of judgment if he should think fit. A rule^ Barnes. , 
nisi for that purpose was applied for and obtained on a former L ^^^ J 
day; and in support of the application Hyckman v. Shotbolt^ 
Dyer 279. 6., and Field v. fVinloWf Cro. Eliz. 897., were cited. 

On this day Vaughan, Seijt. shewed cause against the rule. 

Lawrence, J. Is not the case of Clarke v. Istead^ in error,' 
iMw. 894r. directly to the point? Is there any thing in this? 

Vaughany Seijt. admhted, that if the defendant had been sued 
By the name of Thomas^ and had pleaded in abatement that his 
name was Joseph^ he would have been estopped by thb bond \ 
but contended that the sheriff could [a) not have executed final 
process against him by the name of Thomas without beings^ 
trespasser. * 

Chambre, J. If the defendant had pleaded in abatement, it 
might have been replied, that h^ was known as well by the onef 
name as the other, and the bond would have been evidence of it. 

Rule absolute (i). 

(a) Sed vide 1 RolL 869. /. 50., and Roek v. LetghtoHf 1 Sa!k. 310. 
{b) Ace. Gilb. H. P. C. 216, 217. 
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Doe, on the Demise of Ledger,' v. Ros. mu^ 24. 

T/'AUGHANj Scrjt. moved that the judgment and execution The Court 

in this case might be 9et aside on payment of costs, and that ILwe^j^g. 

one Paletkorpe micht be let in to defend: and irrounded bis. "»^"^■"^«x«- 
«• 1 • ^ t -n 1 ,j 1 . t * cution in eject- 
motion on an amdavit made by Palethorpe^ wherein he swore mentinottkr 

that the premises descended from his grandfather to his father,. ^^J^ dofemT* 

and from his father to him, subject to the payment of 5s. to the thoogb he 

churchwardens, by whom this action was brought ; that the. ^vifMttiDg 

churchwardens had brought several other ejectments, and had |^*» • ^'<^ 

never proceeded beyond declaration, and (hat therefore, when to pay ootu. 

this was served, he thought it would be as usual, and did not 

instruct his attorney. The Court however said that if Palet/torpe 

hbd a good title he might bring his ejectment. 

Rule refused. 



Vol. ill. Bb Feise 
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M^,j 34, Feise and Another v. Aouilar. (a) 

Kanritish HpHlS was an action upon a policy of insurance upon good% 
foii^rany Valued at 19,000/. Several persons had contributed to 

^nl'l^ahm/^^'^' '^^'"^ ^^^^ cargo, respectively becoming partners with the plain- 
policy, he may tifTs in various assortments of goods which those persons chpse. 
extent of*the^ The plaintilKi were interested in the proportion of four parts in 
policy on a njne of the whole, and the otHer persons, some of whom were 

[ 507 ] alien enemies, were interested in the other five parts, the plain- 
int^TcsUn^'hi'm- tiffs had written instructions to their broker to insure four parts 
self, if he proves Jn nine for the account of the plaintiffs and others; but there 
although alien was uo evidence that any others than the plaintiffs had acquired 
b^lntei^ted in *"y i^^^rcst in those four parts. Tlie plaintiffs obtained a ver- 
other parts of dict upou a couut iu which they had laid the interest in them- 

the cargo. , 

selves. 

LcnSf Setjt. had obtained a rule nisi to set aside this verdict, 
upon the ground that in this count the interest was not duly 
alleged, for that the 19,000/. was intended to cover the whole 
cargo, and therefore the interest ouglit to have been laid in aO 
the persons interested. Upon the other counts the question of 
alien .enemy arose, whose interest was not protected by a licence 
to Feise and Co., on behalf of themselves and others. 

Shepherd and Uestf SeijtsI shewed cause, and Lens and 
Vaughaji^ Scrjts. endeavoured to support the rule. 

Mansfield, C. J. Suppose other persons besides the plain- 
tiffs wereintercsted, yetif the plaintiffs were interested(&), is not 
that sufficient in the case of a valued policy ? It has been held 
again and again, that it is unnecessary to prove the amount of 
interest und^r a valued policy. Therefore we must take it that 
the value insured is the value of the plaintiff^s interest. 

IiIeatii, J. This objection certainly was not started at tlie 
trial ; no doubt it appeared that others were interested in tbe 
[ 508 ] other five parts, but Feise and Fannius had a several interest in 
the four parts ; the purport of the instructions, to the broker 
were, to insure, as to those four parts, for their account, and 
the account of others who may interest themselves, i. e. in those 
four parts. It was competent for the plaintiffs to insure their 

{a) See FayU v. BourdilloHf the last case in this term, past^ and Fdit^» 
Belli posU vol. 4. p. 4. 
' (i) See the case of Cohen V. Hannam, S July, Trinity term, 181S, f^'* 
vol. 6, 

separate 
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separate interest, as it was competent for others to choose 1811% 
whether they would insure their's or not. The defendant ought « 
to have shewn that others did acquire an interest in those four ^. 

parts, before he could raise this objection. Aguilar. 

Lens admitted that both answers were decisive, and without 
going into the construction of the licence, the 

Rule was discharged. 



GOLDSCHMIDT t;. WhITMORE. MayU. 

THIS was an action upon a policy of insurance at and from ^ sentence 
rr 1 t . 1 rr • 1 T". 1 i Condemning di 

Hamlnagh to any port in the Lnitod Kingdom, on goods enemy's pro- 

as interest might appear > iiicase of capture, seizure, or deten- ^7cb"i^*"^/,. 
tion by any power whatsoever, the underwriters were to pay the ter had bar- 
loss within 2 montlis. Upon the trial of the cause, at the sittings cniried fnto aa 
after Hilary term 1811, before Mansfield^ C. J., it appeared *^^'!'>'* *'**^'^" 
that the vessel Anfia Catherina^ on board of which were tlie though it may 
goods insured, and which were jointly the property of the plain- ^J^ej/^at 
tifFand of certain Hamburghers^ sailed from Hamburgh^ destined the carj^o wat 
by the assured for a port in England^ but that the master barra- ^^Jl^at t'hT 
trously shaped his course for a blockaded port in Holland^ and { 509 ] 
being taken by an English cruizer, was libelled in the English ^^^Ji^^^mn^^ 
court of admiralty, and condemned " as belonging to the tion, does not 
enemies of our lord the king, or otherwise liable to confiscation." aiie^tionihat 
The plaintiff had averred the loss to be, that « the master of {^^t b*'lhe''^)- 
** the ship, in a barratrous and fraudulent manner, look and tain's barra- 
** carried the said ship or vessel, with the said goods on board, iJ^7he c^r^o" 
" to places to the plaintiff unknown, by means whereof the iroods f* ^^^^*^ ""' 

, 1 I . 1 /. known, where- 

** became and were subject to capture, seizure, and confiscation, by the (roods 
" and were accordingly captured, seized, and confiscated, and ^"Jd^^Je'e'* 
*• wholly lost tp the plaintiff and the other persons interested." tonfi»cated. ^ 
Afiter. verdict for the plaintiff, 

Lens^ Seijt. in^this term obtained a rule nisi to set aside the 
verdict and enter a nonsuit iipon twj grounds : first, that the 
licence which bad been produ^if^ at the trial, (the terms of 
which it: becomes unnecessary tost^^^in account cf the ultimate, 
decision .of the Court on that pointi) having expired, was in- 
sufficient to legalize the.adventure;>secondly, that it having 
be^n' decreed' by a Court of cpm|)etent jurisdiction, that the 
goods in i]uestion were enemy's property, the sentence was con- 
... r.4 B b 2 ^lusive 



WlIITiMORE. 
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1811. elusive evidence on that point, and therefore the plaintiff coul4 < 
not recover upon an insurance of hostile property. 

scHMror Shepherd and Besty Serjts. on this day shewed cause. They 
w. ^ contended on the first point, that at the time of this adventure^ 
which WA4 in July 1810, Hambmgh not being then an hostile 
port, a consignment from that country to this was a legal ad^, 
venture ; for although Hamburgh was a port from which the 
British flag Was then excluded, and therefore an adventure from 
that port to another port from which the British flag was ex- 

[ 510 j eluded would have been liable to confiscation under the British 
orders in council, yet there was in the order in council of the 
11th of November 1807, in the 6th article, (1 Edw.part 1. Jjh 
, pendix) an exception in favour of «* any vessel, or the cargo of 

any vessel belonging to any country not at war with his majestji 
which should be coming from any port or place in Earopf 
wiiich was declared by that order to be subject to the restrictiooi 
incident to a state of blockade, destined to some port or plfloi 
in Europe belonging to his majesty, and which should beon bei 
voyage direct thereto.** Nothing therefore in the English muni- 
cipal law took this adventure out of the general condition of 
neutral states, which, by the law of nations, may lawfully tnA 
with a belligerent. With respect to the second point, he sug- 
gested that the plaintiflB, who claimed the cargo in the prW 
court, and who completely satisfied that court as well as ths 
jury that they were innocent of the intention of going to Holbmij 
prayed that court to alter the terms of the sentence, upon the 
ground now objected, that it would discharge the underwriter% 
by furnishing them with conclusive evidence that the cargo wn 
enemy's properly ; but the learned Judge who presided in tli^ 
' court, answered their doubt by saying that it was only evidence 
that the cargo was enemy's property at the time of condeaiiui^ 
tion, but not that it was such when the risk attached. And tbe 
fact was truly so; for the circumstance that constituted die 
goods to be enemy's property was the master's barratromly 
taking the ship into an hostile piort, which is one of the ri^ 
insured against, and her being enemy's property is only the 
consequence of the loss which happened by a risk insured. &rf 
V. Bmvcroftj 8 Easf^ 126. A loss by condemnation for trading 
with an enemy was held to be a loss by barratry: the terms of 
that sentence must have been similar to this. 

[ 511 1 LcnsdiXiA Vatighanj Serjts. in support of the rule. Up to the 

present day it is the practice for those who are in the Hamburg 

trad« 
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bde to obtain licences, and the practice is much stronger efi- 1811. 



of the necessity of a licence than the superficial research 
hich counsel can make into these numerous and complicated schmidt 
rderi of council for the purpose of a single cause, is of its being v. 

anecessary. From the circumstance that it was necessary for 
le vessel at that time to take out from Hamburgh a fictitious 
earance for Holland^ it may be considered that //am&urg^ was 
len in a state of war with this country. As to the second point, 
le sentence being conclusive evidence of all the facts which it 
fects to decide, is, according to the authorities of Bolton v. 
lladttone, ante, 2. 85., Pdlardv. Bell, 8 T.R. 434., Lothian 
. Henderson, 3 Bos. 4* Ac/I. 499., Kindersley v. Ckace, 2 Park, 

ed. 485., conclusive evidence that the goods were enemas . 
Utiperty. It is not competent for this Court to inquire how 
ney became such. It is merely a verbal criticism to say that 
be goods were enemy's property at one period, but not at 
oother, and it cannot avail the plaintifls* In Earl v. Rcnxmfi 
: may be presntned that the sentence of condemnation, which is 
Dt before the Court, was for contraband trading: in this case, 
>r any thing that appears, as the probeedingS in the court of 
ituiralty are not alt before this Court, there may have beeh^ 
id it must be presumed that there was, an allegation of her 
dng hostile property to warrant the terms of this sentence. 
lie sentence makes it hostile property not for one purpose only, 
nt all the conclusions and consequences of its being hostile > 
>tiat follow. [They prayed that the case might be again argued 
f civilians, bat the Court thought it was wholly unnecessary.] 

IfAiiaFiRLD, C» J., after reading the allegation of the loss, 
^ked whether the evidence which sustained it, did not also r 512 1 
>X>ve that the act of the master made the goods to be lost, call 
Memy's property, or call it what you will ? How does the 
%tence subsequently pronounced affect the case? I do not at 
I'esent think this falls within the cases of sentences being con- 
iQstve; but supposing it to be conclusive, I do not see how it 
^dps the defendant. It is the master's barratrous act in carry- 
ing the vessel near the enemy's coast, that makes it enemy's 
ttfoperty, quoad this captain, it is enemy's property, but it 
tt his act that makes it such ; it is equally lost to the owner 
\rf the captain's act, whether it be by hb making it enemy's 
property, or by other misconduct. It would be strange to 
tay that the underwriters should be discharged, when it is the 
isrratrous act of the captain that causes the loss. 

Lawrence, 
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1811. .Lawrence, J. We do not gainsay the sentence at all; it 

— — may be enemy's property, but it was the captain's barratrous act 

i^T that mode it SO. 

V. Heath, J. That is the plain and intelligible ground to pot 

Whitmort- j^q„ 

Rule discharged. 
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MayQS. 



Cousins v. Nantes and Another. In Error. 



A iragpring 
policy and a 
policy on in- 
terest, an; con- 
tracts distinct 
in their nature 
and incidents. 

It must ap- 
pear on the ftice 
of the policy of 
which species 
the contract is. 

If the policy 
be in the coni- 
iDon form, it is 
a policy on in- 
terest. 

If it be a 
policy on in- 
terest, the de- 
claration must 
aver in whom 
the interest is 
Tested. 



[ 5U ] 



npHE plaintiff below declared upon a poliqr wherel^ tbe 
-^ plaintifT below and R. M. French did, as well in their own 
name, a^ for and in the name and names of all and e?ery other 
person or persons to whom the samp did, mighty or should ap- 
pertain, in part or in all, cause themselves and them and ere^ 
of them to be insured, lost or not lost, at and from EUinewr to 
Ferrolj Cadiz, and Carthagena, upon the^ship called the Hoofy 
valued at 1460/. The plaintiff averred, amongst other matterii 
that the ship Hoop was not at the time of efiecting the policy, 
or at the time of the happening of the loss thereinafter mciK 
tioned, or at any other time whatsoever, the property o^ nor 
belonging to his majesty the king of Great Britain^ or of any 
of his subjects. And that the plaintiff below, together with* 
22. M. French, were the persons who gave the orders to the 
agent immediately employed to effect thqt policy, and alleged a 
loss by arrest by order of his majesty, and condemnation in the 
court of admiralty. The defendant below demurred, and 
assigned for causes, that it was not alleged, nor did it appear 
by the iBrst count of the declaration, for whose use or benefit, 
or on whose account, tlie policy was made, and also for that it 
was not therein alleged to whom the ship in that count meo- 
lioncd did appertain in part or in all, or what person or persons 
iTcrc interested or concerned in the insurance effected, thereon 
by that policy : and alho for that it wa§ not allegec), nor did it 
appear, that (he assurcds, or either of them, or any other pc?" 
son or persons whatsoever, h«d any interests property, or con- 
ctrn in the ship or insnrance; and also that it was alleged tbt 
tiic ship became wholly lost to the ajisureds, and to every other 
p'ti^on to whofii the £:unc did or niight appertain in part or in 

all; 



COLiMNS 
v. 



IN THE FiFTY-TIBST Y«A» OP GEORGE III. 614 

all ; but It was not alleged, nor did it appear with sufficient cer- TSW. 
tainty by the declaration, to whom, or to what other person or 
persons besides the assureds, the ship became wholly lost, and 
that it appeared by the declaration that the action in that re- NAini»r 
fpect was brought for the use of the plaintiff below as the sur- 
vivor of R. M, French^ and also of every other person to whom ' 
the ship did or might appertain in part or in all, but it was not ' 
alleged, nor did it appear by the declaration, and witii sufB«' ' 
cient certainty, to how many and what other persons the ship' 
did appertain in part or in all. The Court of King^s Bench in 
Easter term 1802 gave judgment upon this demurrer for the 
plaintiff below. See Nantes v. Thompson^ 2 Edit^ 385. 

The defendant below brought error, and assigned the gene- 
ral error ; and the case was thrice argued, twice before the re- 
porter began to take notes in this Court, viz. the first time by 
Giles for the plaintiff in error, and Puller for the defendant in 
error, in Hilary term 1804; the second time by Gibbs for the 
plaintiff in error, and Park for the defendant in error, in the 
Easter term following. The judgment stood over, as it was 
understood, until the decision of the House of Lords in the 
case of LMcena v. Cra^furd^ on the first writ of error; 2 Netsi 
Bep. 269. A third argument was in Trinity term 1809 
directed by the Court: and the case wbm in Michaelmas term 
1809 argued by 

R. Carr for the plaintiff in error; who stated that the der 
fendant in error had on the former arguments made two points : 
first, that it was lawful at common law to effect an insurance 
without interest; secondly, that since the statute 19 Geo. 2. 
€• S7. it was not necessary to aver an interest. Carr combated [515) 
the first proposition, and mainly relied upon the judgment 
given by Lord EldoHj Lord Ellenboroughy C. J., and Lord 
Erskiney Chancellor, in the case of Lucena v. Crawfurdy 2 New 
Hep. 315. He also referred to Depaiba v. Tjudlowj Cont. Rep. 
260. [The Court, after directing the counsel to withdraw, de- 
clared, that the only question in Lucena v. Crawfurd was, whe- 
ther the count, which was penned in a peculiar way, contained 
such an averment of interest as would support the judgment of 
the Court below; therefore the judgment on the principal point 
in that case did not at all affect the present question, but that 
the Court considered it to have been by that case solemnly de- 
termined, without even a difference of opinion among the 
Judges, that at common law^ wager policies, or insurances 

without 
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ISIL without interest, were lawful-; and tbat-it was impossible to say 

th^t any wager which was not (as it was said) contrary to the 

vf ^* policy of the law, that is, contrary to morah'ty, or hurtful in a 

IjANTEs. political point of view, was not a legal contract. Therefore the 
argument for the plaintiff in error might be confined to the 
second point, that the persons to whom the interest belonged, 
should appear on the policy.] Carr then contended that the 
dpclaratipn was bad, because the contract, which it was in* 
tended to describe, was a policy upon an interest, and that 
being so, it was necessary that the plaintiff should state upon 
the face of his declaration where that interest resided. If he 
had meant this insurance to be an insurance without interest, 
he should have so described it in his contract* But this policy 
neither contains words dispensing with the proof of interest;,, 
nor averring that the assured had no interest, nor averring that 
the ship is a foreign ship. It must therefore be taken to be an 
insurance on interest, which is the most ordinary class of in- 
surances. AH writers de|[ine an insurance as a contract of in- 

[ $16 ] demnity: every insurance must therefore be presumed to be such 
unless expressly distinguished. In the case of Nantes v. Thomp^ 
soriy it was proposed to avoid the difficulty by inserting in 
policies tlie words ^ on interest ;" but that expedient was never 
yet practised. If, therefore, every policy made in the common 
form is and purports to be an insurance on interest, the assured 
under such a policy would, if he had no interest, be entitled to 
a return of premium, as well before as since the statute 19 Gf* 
2. c. 37. There is no other ground upon which a return of 
premium in such a case can be accounted for ; but it appears 
from the cases, that before tliat statute a plaintiff was entitled, 
on failure of interest, to a return of premium, which could pot 
have been, if his policy described an insurance without interest 
Martin v. Sitwellf 1 S/io. 156. [Mansfield^ C. J. Upon an 
insurance made on ** interest or no interest," the premium can- 
not be- recovered back on account of the want of interest, her 
cause the question of interest has nothing to do with it* No 
doubt, if a policy purports to be made upon an interest, and it 
turns out that no interest exists, that policy is void, and th^ 
premium must be recovered back.] If this were otherwise, it 
would have been wholly unnecessary, before the statute^ to 
have averred an interest, yet all the precedents, before the 
atatute, either contain a dispenssaion of the proof of interest, 
pr aver interest; and since the statute they have unifoimly 

averred 
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averred it on policies on foreign ships, until the declaration in 1811* 

Craw/urd v. Hunter^ which was the first instance to the con- 

trary, Garam v. S'-seeting^ 2 Sound. 200^ which was relied on ^^^Wsiiw 
as an instance to the contrary, has a stipuhdion that the ship Nauxbi. ; 
should be " valued at 300/. without any farther account to be 
<<. rendered for the same^" which means without further account ^ 
of interest. Vidian^ 26. & 48. Precedents in Upper Benci, ^ 
1653. A manuscript precedent of Serjeant Poole\. Goslm v. 
Thorpe in 1741. Blake ▼. Duncqlfe in 17S1, il>id. and several [ 517 3 
other manuscript precedents, are cited in Crcrwfurd v. HwUer^ 
aT. B. 18. The adjudged cases are^ Goddard v. Garrett^ 
2 Fern, 269. which was a bill to have a policy delivered up^ 
upon the ground that the assured had no interest in the ship or . 
cargo, l^e Court said, the law is settled, that if a laan has. 
no interest, and insures, the insurance is void, although it be 
^pressed in the policy, '< interested, or not interested.*' This 
^hcws the necessily of the averment, for though a policy with- 
out interest was a contract to which the law would give eficctt 
i^ was one which the courts of equity woald not permit to be' 
enforced. [Manffield^ C. J« The courts of equity formerly 
exercised an odd jurisdiction upon the subject ; but they could 
Qot have proceeded upon the ground that an agreement was 
good on one side of IVestminsteT'haUf and not on the other.] 
Lord Eidon^ in his judgment, refers to Dcpaiba v. Ludlauo^ and 
otlier cases, where it is said, that the effect of the act was 
merely to change the form of the policy. Lord Eldon consi- 
ders that those words affected merely the proof, and not the 
legality of the contract* {Mansfield, C. J. It is a part of the 
contract if the insurance be, ** interest or no interest:" it has 
nothing to do with the proof: Lord Eldon states, that if the \ 

insurer having admitted an interest which he supposed capable 
of proof, afterwards discovered tliat no interest existed, he 
might state to a court of equity that he had been taken by sur-* 
prise in his admission, and the policy would be ordered to be 
delivered up. He is contemplating policies which are good at 
law ; but how that could be done except upon cases of fraud, or 
other external circumstances, I am at a loss to conceive, ex- 
cept in a few cases where the defendant's proof might have been 
lost.] If it be not a policy upon interest, there can be no par- 
tial loss, no abandonment, no return of premium. If it be a 
policy upon interest, it is necessary to aver and to prove in [ 518 1 
whom that interest is vested^ and a variance therein is fetal 

The 
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J81L The statnte says nothing respecting thB averment of interest, it 
only says that policies containing certain words, interest or no 
interest, shaU be void. The argument would go to this length, 
that it was absolutely unnecessary to aver interest in declaring 
on any policy before the statute, and ota any policy on a foreign 
ship since. If a man having no interest makes a policy in the 
common form, without apprizing the assured that he has no in- 
terest, he commits a fraud, by persuading the other to enter into 
a contract possessing incidents which do not belong to his real 
situation. 

PuUer^ for the defendant in error. The question, as now 
narrowed, is merely this, whether since the statute 19 G. 2. 
r. 87. a policy can be effected on a foreign ship without notify- 
ing to the underwriters that the ship is foreign ? For since 
wagering policies were legal before that statute, and since that 
statute leaves the case of foreign vessels untouched, it is impos- 
sible that it should render a new averment necessary with re- 
spect to them, which was not necessary before* [Mansfieldy C.J. 
That is not contended for, but that it was always necessary to 
state something on the face of the contract to shew that it was a 
wagering policy.] In Lucena v. Crawfurd most of the Judges 
said, (p. 308.) that before the statute it had been most usual to 
aver interest^ but that precedents witliout it were to be found, 
and that such an averment was not essential to maintain a decla- 
ration upon the policy ; it was sufficient to shew in the case of 
a policy upon interest, that a real loss had been bondjide sus- 
tained. [Mansfield^ C. J. They were there speaking of a com- 
mon policy.] If on a common policy it was not necessary be- 
fore the statute, there is no reason why it should be necessary in 

C 519 ] this case,, which by tho particular form of the averment is made 
' still stronger than the ordinal^ case. Lord Eldon says, that in 
the case pf a foreign ship the averment of interest is dispensed 
with on account of the difficulty of proof. But this judgment 
in Liicena v. Crawfurd would deliver the defendant in error from 
the necessity of such an averment, even if this were not a foreign 
ship. Martin v. Siiwell appears to have been an insurance on 
goods, and there were no goods put on board, so that the policy 
never attached. In Goram v. Sweeting there is no averment of 
interest, nor does " account** mean proof of interest, but proof 
of value, and as Grose^ J. observed in Nantes v, TAompstm^ 
55 East f592., " that could not, according to any ride of pleading, 
dispense with the [necessity of averring an interest, ' if* withoirt 

sucl^ 
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such averment thete cmild be no breach of the defendant's under' 1811; 
taking." The only allegation in Goram v. Sweetings from which 
interest could be inferred, is, that the ship was lost, and that the 
plaintiff abandoned totum interesse suum* But if this were in- Kahtbs. 
troduced as an averment of interest, it would be clearly demur* 
rable. It is held in Lucena r.-Craw/urd^ that an allegation of 
interest is unnecessary. Iir Cli/i Ent. 77. is a declaration widi<- 
out any allegation of interest : it is quite- clear the statute did 
not make any new averment^ necessary, for it only pn^ibited 
that which had been usual before, and excepted out of the pro- 
hibition the case of foreign ships. The Court of King^s Bench 
said, <' every man can ask whether the ship he insures is foreign, 
or English!* Is it to be presumed^ when I state on my count 
that the ship is not English^ that It was not disclosed tO'the uii« 
derwriters that she was foreign ? [Mansfield^ CX J. The oligec- 
tion is not, that the interest is not alleged in the declaration^ 
for enough is said there to shew that the plaintiff meant to avail 
himself of her being a foreign ship ; but it is contflnded that it 
must be shewn on the policy, whether she was a foreign or [ 520 ] 
English ship.] None of the policies stated in any of the prece- 
dents of declarations, notice the ship as being foreign, nor do 
they notice any part of such a contract as might dispense with 
it. If then, before the statute, interest or want of interest was 
not distinguishable on the policy, then this, which is the ex* 
cepted case of a foreign ship^ must now stand on the same ground 
as all cases did before the statute. iHemth^ J. Why may not 
you insure a foreign ship, interest or no interest, and refer it to 
the event to see in what manner you shall declare, and what 
shall be the relative rights arising out of the policy?] The con- 
. tract would be binding on the parties to adopt the situation in 
which they stood at the time of making the contract, witb all its 
incidents. iMansfield, C. J. Nothing is said in the statute 
about the form of the policy, nor about the averment of in- 
.terest. The only use of an averment of interest is, to inform 
the defendant with sufficient certainty, in whom the plaintiff 
means to insist that the interest is. It is equally a valid and 
.legal contract, in whomsoever the interest may appear: it is a 
. mere question of form : nothing arises here on defect of evi- 
dence. Wood^.B. It is all reducible to this ; if the nature of the 
. contract includes a warranty that the assured has an interest, 
I then interest must be. averred in the declaration.] The ma- 
. jority of the Judges decided that the statute of Geo. 2. onlyprO- 
'. , ' ' ' hibits • 
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181 1« 'liibks forming a contnct to diBpense wjth proof of interest at 
*-: — tke trial. If it was neceuary for the plaintiff below to prove in- 

^^"^^^^ terest at the trial, and if he faihsd to do it, the objection wias 

^AMTEfc^ tp the verdict, thea ; but it does not necessarily fellow that be- 
cause the plamtiff below did not then prove interest, it is there* 
fore a good olgection now, that he did not aver it This aver* 
inent authorized him to prove at the trial that the ship neither 
bdoi^ged to his n^jesty nor to any of his subjecta, th^efore it 

[ 521 ] piiist necessarily have been foreign. [Man^fietd^ C. J» Looking 
at this policy, I think there 4s great weight in what the counsel 
for the defendant in error has urged, that in iMcena v. Cretw*- 
Jurd the Judges held that m averment of interest was iinneoes* 
•ary. For what are the words of the policy ? He causes hmself 
to be insured ; it imports the thing insured to be his, otherwise 
how can ke be insured, except in wager policies ? This then is 
pnly necessary to be proved at the trial : if it be not proved at 
the trial that there is a -tceX interest, there most be a nonsuit { 
but that does not touch the question whether an averment of 

• ^ - ■ interest is necessary.] 

Cerr in reply. The argument of the plaintiff in error has 

Jbeen misunderstood. It is this, that if the plaintiff below meant 

to insist upob an insurance without interest, he must ahew it on 

.^e policy. [Mansfield^ C. J. You urge^ and with truth, thai 

a policy in the common form is a contract of indemnity, as im 

^orm it is: if so, and inasmuch as every contract of indemnity is 

a contract founded on interest, in stating that contract the itt- 

,terest appears; and why is it necessary to allege it again? If 

..the plaintiff does not prove his interest at trial, he is gone, but it 

.is unnecessary to aver the interest twice. The question certainly 

xgoes to this, whether it is io any case necessary to aver interest 

,even in a British slup.], The whole practice, since the statute, 

is contrary to that proposition, though two or three precedenU 

may be fonnd before it, without an allegation of interest, or 

dispensation of it ; but Goram v. Sweeting is not one of them. 

It is equally necessary for the defendant to be told in whom the 

interest will be contended to be, as for him to know whether any 

interest exists. Ji is not necessary that all policies upon foreign 

ships should be with interest or no interest, but if it is meant 

[522 ] for a gaming policy, let the parties declare it ; if for a contract 

Cff indemnity, let that purpose be expressed. [Manffield, C. J. 

. The argument has mixed a great deal with the necessity of the 

averment of interest before the statute; but the single question 

here 
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here is, whether it was necessary to shew on the policy that ^is 
was a gaming policy.] 

Cm*. aJh. otttf. 
Mansfixld, C J. on this day deHvered the jodgmeBt of the 
Court. • 

It was impossible for the Cqurt below to decide this case 
otbecwise than they did while flieir decision in Crafofurd y. 
Hunter stood. The single question is, whether on a policy, such 
as this i% the averment contained in this declaration is sofll* 
cient to nmintatn the action? The policy is in the common 
form, without any thing in it leading any one to suppose that it 
WM otheJrwise than an ordinary poKcy. It is idl^ged that the 
ship became wholly lost to every person interested, but there ia 
no allegation of interest in any person in the declaration. The 
authority of Cranfitrd v. Hunter haa been much shaken since ; 
in the case of Crarmfwrd r. LucenOf the Teraict wastidcen in such 
a way as not to include the count in which no interest was al- 
leged ; counsel of great eminence avoided it, which shews they 
thought it doubtful. The case of Goram v. Sweeting in Saunders 
was much talked of, and there is in the declaration in that case 
Tto averment of interest : Saunders was counsel for the defendant,' 
and was astute enough to have taken the objection if it had 
been tenable. Some entries are to be found, without any alle-' 
gation of interest ; but those found with it are stronger autho- 
rities ; for no one would incumber himself with such allegation 
if he could avoid it. Wager policies at last came to be l^^al, 
nobody knows how, contrary to common sense ; at most it only 
proves the opinion of the persons then in the habit of drawing 
declarations, who were not, as now, counsel in the causes, but 
officers of the court, viz. the prothonotaries of the Court of 
Common Pleas; one cannot see why such an allegation should 
find its way into a declaration, unless necessary. With respect 
to the true nature of the contract of indemnity, it has been 
argued, that if there be no interest, no loss can happen ; every 
word in the policy siiews that it was an instrument to protect 
merchants; the words at the beginnbg of the declaration are^ 
^* according to the usage and custom of merchants ;" it is not the 
usage and custom ofmerchants to gamble. If this be so, every 
policy must be taken to be on interest, unless something be stated, 
shewing the contrary. In this policy, there is nothing shewing 
that it was not on interest* If it be admitted, as it is, that interest 
must be proved at the trial, it must be alleged also, tluit the de- 
V fendant 
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1811. fepdant may be prepared at the trial to meet it This policy 
most be taken to be on interest; to support > an action on a . 
wagering policy, something must appear to shew that it is such. 

Nantbs. The premnble of the sUtute 19 G.2. c. S7. recites, that, the 
making assurances, inflrest or no interest, or without further . 
proof of interest than the poltfy, had been found pernicious, 
from whence it seems as iiQ heme that act, all policite were on 
interest or no interest, or without further proof of interest -than 
tb« policy : it is true that the act goes on, when enacting, to use 
the same words, and adds, '^or by way of gaming or wagering^ . 
or without benefit of salvage to the assurer.^ The language -of 
this, act seems strongly to prove^ that befere it passed it was. 
usual to put in policies the words *< interest or no interest," or • 
some other words, in order to shew that it was a wagering po- 
licy ; and to be sure, unless there were words to distinguish 
wagering from other policies, there would be a great diaad* 

X 524 ] vantage to the underwriters. On a wagering policy, there is no 
salvage, no abandonment, no return of premium for short in* 
terest ; it is the interest of the insured that the ship should be , 
lost ; but it is the contrary on a policy on interest; there is sal-r 
yage, there is an abandonment, there is a return of premium? 
fbr short interest; there it is usually the interest of the raer-; 
chant to labour for the safety of the vessel. Consequently it ia 
absolutely necessary, in order to give the underwriter a fair ad- 
vantage,, that he should know it is a wagering policy. In this 
declaration it is alleged, that the ship did not belong to the 
king, or any of his subjects : this was intended to supply the 
necessity of words, tending to shew it was a wagering policy. 
But it is not enough to shew these circumstances in the declara- 
tion; if they are not shewn in the contract, it is necessary that 
it should be inserted in the contract whether the policy is a 
wagering policy or not. This, then, is not a wagering policy, 
but an ordinary policy, made for the purpose of indemnifying 
the, person insured, .and there is no declaration upon such a 
policy in any case since the statute 19 G. C. c. 37. of which 1 
am aware, except that oi Cra'wjurd v. Hunter^ whert^n the.alie- 
.gation of interest has been omitted. Upon such a policy^ 
therefore, we are of opinion, according to the practice of 5(^ 
years, since the statute, that.it i& necessary to all^e the interest 
in the declaration, in order that the defendant may see what 
that interest is, and in whom it is ; for it is very necessary that 
the plaintiff sliould know what interest U intended to be relied 
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on, becanse he may, by diaproviiig it, in many cases defeat the 1811. 

action. We therefore think, that on thia declaration, the plain- 

tiff in the Court below ought not to have recovered. CouMNt 

Judgment reversed. Navtm^ 



[625 2 
Sherborne r. Siffkik. iifay«fi. 

npHE defendant, who was a foreign mariner, having sncd Action f>r 
-*■ Uie plaintiff for freight, and the plaintiff having com.^|;;j^|^ 
menced the present action against the defisndant for damage oo- aniiqaiciated 
casioned to the cargo to a much greater extent than the amount. u^lHH^u 



of the freight ; Tte cLun i« 

Best, Serjt. moved that the plaintiff might pay the freight fuied lo perqdt. 
into Court, therd to be impounded, and to go towards the t^^!^^ 
damages which the plaintiff might recover in the present action. Coart, as a 
It was not legally a matter of set-o£^ and it was feared the de- i^^iot of Uie 
fendant would obtain judgment for the freight before the plain- <l«»na?«^ii 
tiff could obtain judgment for the damages, and would levy i^ 
and leave this country. 

The Court held, that if the defendant had a right to re- 
cover, he had a right to receive his money, and refused to in- 
terfere. 

Rule refused*. 



[ 5^6 } 
Howard v. Ramsbottom, Assignee of George* May2^. 



npHIS was an action of trover. Upon the t»ial of the cause The notice of 
•*• at the sittings after Michaelmas term 1810, before Mans- p^eTh^nkL"^ 
Jieldf C. J., the defence was, that the defendant was the assignee ruptcy, itv 
of the effects of the plaintiff, who had also been declared a 49 c. 3. cM^^i. 
bankrupt, as well as of George. To meet this defence, the '• ^o. may be 

1 . •«. 1 .1. If 11 . Krvedoothe 

plaintili attempted to contest his own bankruptcy, as well jm- assignee by da- 
mediately^ by shewing that the commission, which had been attom^.**" 
sued out upon the petition of the defendant, as assignee of Bat aervioe 
George, for a debt of 100/. sworn to have been due from the notiw wlS» a 
plaintiff to Georee. could not be supported, because that debt ™»«^-««^ani 
did not exist; as mediately, by impugning the commission hoaseofthe 
issued against George, in order to shew that whatever rights JT^ntlt"-' 
George might have, they had not been duly transferred to the ^'c«* 
defendant. The defendant, however, insisted, that as the plain^ 

4 • tiff 
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tUf bad given bim net notice of hi9 iiM^entioti to contest tbe bank-^ 
ruptcy of George^ he could not bo now permitted tor ivApfiga 
that commission. It was preiFed^ that a twofold notice o^ tbtf 
pkintiiTs intention to dispute the commission against himself 
had been given : firstr bjF ^erviee^ whether before or after the 
time of issue joined did not appear, of a notice to the defend- 
ant at the defendant's house, delivered U> a maid-servant, tbe 
defendant not being then at home; but the plaintiff did not 
prove that the notice did, and the defendant did not prove tha^ 
it did not, come to the defendant's bands : secondly, by a like 
notice served upon the defendant's attorney, long after issiid 
joined, a few days only before the triak Tbe debt iqnon whicb 
the commission agamst Haioard had issued, was sworn by 
George at the trial to have been 60/. of Georges own money, 
fbrnished by him to the plaintiff, to enable tbe plaintiff to go 
out on a journey, and 40/. expended by himself on another 
journey, for tbe plaintiff's benefit. The plaintiff and George 
bad been partners in various transactions. They took these 
joumies for the purpose of purchasing goods of unwary per-*' 
sons, for which they never paid, but resold them, and con-* 
verted the money to their own use. It appeared that before the 
time when this sum was said to have b^n paid by George^ the 
commission had issued against him. Mansfield^ C. J. thought 
it utterly incredible that he had advanced this money separately, 
and not as partnership stock. It was olijected for the defend- 
ant, that the plaintiff's notice of intention to dispute his bank- 
ruptcy, ought to have been served on the defendant in person ; 
but no' objection was taken at the trial, as to the time when the 
notices were served, with reference to tbe time of issue joined.' 
The jury found a verdict for the plaintiff subject to the point 
reserved, whether the manner of service of the notices were 
sufficient. 

Shepherd^ Seijt accordingly in Hilary term moved for a rule 
nisi to set aside the verdict and enter a nonsuit, as well on tbe 
ground that the manner^ as that the time of service of the no- 
tice being irregular, the plaintiff was precluded by the statute 
49 G. S. c. 121. s. 10. from contesting his own bankruptcy,' 
and also upon the ground that the debt due to the petitioning' 
creditor for the plaintiff's commission, was well proved} for 
that the money was paid after Georges bankruptcy) and there- 
fore was at that time the money of his assignee, subject only, to 
jan account with tbe partnership. The Court said, that the bb-' 

jection 
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jection to the time of serring the notice not having been taken 1811. 
at the trial, the defendant could not now avail himself of it, but 
granted a rule nisi upon the other two grounds. 

"^Best and ManhaUj SerjU. in this term shewed caufte. The 
plaintiff shewed a primA facie title. The defi^ndant 'endeavoured 
to shelter himself under the title of George ; it was therefore 
incumbent on him to prove that George had possessed rights- 
which had vested in him> which he failed to do, for the evi- 
dence of George was incredible. There was no proof of the 
debt due from George to the defendant, upon which the com* 
mission against George issued. With reject to the service of 
the notice, the act of 49 G. 3. c. 121. does not require personal 
• service ; the words are, '^ that the plaintiff shall, before issue 
joined, give notice in writing to such assignee." Where the 
law requires service of a notice, service at the dwelUng-bouse 
has been held sufficient. By Lord Kenyon^ C. J. Jones on de- 
mise of Griffiths v. Marshy 4 T, R, 464. It would be attended 
with so much difficulty, as to be the means of defeating this act, 
if it were necessary in all cases to serve these notices upon an 
assignee in person, whose person may not be known to the 
bankrupt, or who may be in a distant part of the world. A 
general line of distinction prevails as to notices, that wher« 
they are to be followed by a criminal proceeding, the notice 
must be personal ; in all other cases, the notice may be given U» 
the attorney. 

Shepherd and Vaughan^ Seijts. conird. It never was pot 
to the jury whether they disbelieved the evidence of George. 
[Lawrence^ J. The 40/. expended on journiea was never paid 
to Howard^ but to various innkeepers and others on the road; 
to them the assignee of George must resort to recover bade that 
part of the sum.] In all cases except one, where any statute 
requires a notice to be given, it gives some alternative direc- 
tion. Thus the statute 524 G. 2. c. 44., requiring notice of action 
to be given to magistrates, directs that it may be served either 
on the principal or on his attorney, or left at his usual place f 529 ] 
of abode. So the statute 25 G. 3. c. 70. s. 29., for: protect- 
ing excise officers, directs the notice of action to be " delivered 
** to the officer, or left at his us»ual place of abode.*' So the 
statute 3*1 G. 2. c. 28. 5, IS., for relief of debtors, requires 
notice to be " given or left unto and for all and every the 
<^ creditor and creditors, at whose suit the prisoner standi 
"charged jn execution, or his, her, or their executors or ad- 
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* tninistrators, and at his, her, or thoir usual place of abodt, 
^' or to or for his, her, pr their attorney or agent/' The 
statute 2 G. 2. c. 23. 5. 23., respecting attomies' bills, requires 
tbetn to be ** delivered to the party or parties to be charged 
" therewith, or left ibr him, her, or them, at hjs, her, or their 
<< dwelling-house or last place of abode." The excepted case is 
that of 2 G. Q. c. 22. s. 13. directing that notice of setroff 
<< shall be given," without saying to whom it shall be given. 
The case of Doe d. Griffith v. Marsh is the case of a notice re- 
quired at common law, where the Court is to judge of the rea* 
sonableness of the notice, but that rule does not appjy to the 
express words of a statute. In the case of Vincent v. Slay^ 
makery 12 Eastf 372., Lord EUenborough^ C. J. thought that 
a delivery of an attorney's bill to the new attorney of the par^ 
sought to be charged, was not a sufficient delivery. And it is 
observable, that upon all these statutes, except the lord's act, it 
would usually happen, that at the time when the notice is re- 
quired to be given, the party entitled to receive it would not 
have retained any attorney in that transaction to which the no* 
tice referred. In HUl v. Humphreys, 2 Bos. 4c P*^ 343. it 
was held that the leaving an attorney's bill at the jdefendant's 
counting-house was insufficient. 

Best replied, that in Vincent x.Slaymaier the three other 
Judges held, the service sufljcient. 

Mansfield, C. J. The point is very important, as it must 
frequently occur, and the practice ought to be uniform. As to 
the statute requiring notice of set-off, it is periiectly clear how 
that statute must be construed ; for the notice is to be given at 
the time of pleading, therefore it must necessarily be given 
to the attorney; and certainly, if nothing in this act confines 
the notice to be given, to the assignee personally, notice to the 
attorney is, in point of common sense, much preferable. 

Cur. adv. vult. 

Mansfield, C. J. on this day delivered the .opinion of the 
Court. 

This act of parliament requires the notice to be given -to the 
assignees, and the question is, whether those words intend per* 
sonal notice. In this case it appears, that the notice was. served 
in two modes : first, by serving a notice upon the defendant's 
attorney, and secondly, by delivering the notice at the house of 
the defendant, the assignee: respecting the latter, a notice left 
at a man's house, with a maid-servant, may vexy possibly never 

. £nd 
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find, its way to the master of that house; wherefore, if it de- 
pended on that on]y, we certainly should say that that service 
was not sufficient; but then, tlie question is, whether the notice 
given to the attorney is not sufficient. The act, in its wording, 
is a good deal like the words of the statute of set-oiF. As to the 
time of pleading, and joining issue, the assignee or defendant 
himself knows nothing: he leaves all that to his attorney. As 
to all these dates, to which both the acts refer, depending, as 
they do, on the progress of the proceedings, the party knows 
nothing, the attorney is the only person who knows ; therefore 
the notice given to the attorney is the best notice that cao, be 
given for practical uses; and the 

Rule must be discharged* 



i81K 
Howard 

v. 

Rams- 
bottom. 



Winter v. Mair.. 

fT^HIS was an action of indebitatus assumpsit^ brought by a 
"*■ broker, to recover a recompence for having chartered three 
yesseU for the defendant Upon the trial of the cause at Guild' 
hall^ at the sittings after ' Michaelmas term 1810, before Mans-' 
Jleldi CJ^ it* appeared that by the charter-party the vessels 
were to go first from London to St. Ubes for a cargo of salt, and 
thence back to Sheemess, and thence to Stock/tolniy or some port 
in the Baltic^ with several ports of further destination, depen- 
dent on a market and the discretion of the freighter; and in 
case the ships should discharge their salt at 22^^, and' bring 
home a cargo, and discharge it at Liverpool, the freight was to 
be 5000^^ and ii) case they should discharge the salt at certain 
other ports in the Baltic^ and bring home and discharge a' cargo 
at Zdverpooly then the fraight was to be 4500/., and if they dis- 
charged their cargoes at London or on the' Eastern coast of 
Great Britain, the freight was to be four thousand pounds. 
The plaintiff proved by several witnesses' that it is the practice, 
that brokers who charter a ship outwards, shall hate the benefit 
of delivering the same ship upon her return home, and that the 
rate, according to which they had paid for their servicef^ is, that 
.they receive upon the ship's sailing, two and a-half j^ff cent. 
commission upon the amount of the freight outwards, and upoB 
her return two and a-half fer cent, more upon the amount of 
the freight hom^ again* Other witnesses proved a commissioii 

Cc « of 
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May VI. 

A broker 
charters thipf^ 
at a commis- 
sion of two and 
a*half p«r cenU 
on their on^ 
ward fr^is^^ 
and the like oa 
homeward 
freight: if the 
diarter-paitf 
makes it coo* 
tinfent what 
the amount of 
freight shaH be, 
the broker can- 
not sue for any 
sum tiU the 
contingency it 
determined. 

If a Junk>f 
connsel at nid 
priui tal^es a 
well-fbanded 
objection to tha 
defendant, 
which his leader 
gives op, the 
Court will not 
eotertani it, j^ 
discussing a 
rule tor a new 
tria! or nonsoit 
on another 
gromid* 



Ast CASES IN EASTER TERM, 

1811. of fi\re per cent, upon the freight out and homej half to be pidd 
r^ when she sails, and half when she returns. But all agreed that 

^, the broker was paid by a per centage upon the ircigiit contracted 

Mair. ibr. The vessels sailed and got to 5^ Ubes^ and thence back to 
r 552 J SheemesSi but had not proceeded further. The jury gave the 
sum to which the plaintiiBP would have entitled himself by this 
rule, in case the vessels had earned the highest freight cove- 
nanted for, under any of the destinations mentioned in the 
charter-party. 

Peckwelli Serjt., in Hilary term, obtained & rule nisi to set 
aside the verdict and have a new trial, upon the ground that as 
the amount of freight was contingent in this case, the jury had 
ehher taken a wrong rule of damages, or had given a verdict 
discordant to the rule. If the plainti£P had made so absurd a 
contract that the freight could not be calculated, he must abide 
by the consequences. The Court granted a rule nisi, 

^epherd and Best^ Serjts. shewed cause. There is no uncer- 
tainty in the rule for calculating the broker's commission. The 
confusion arises from considering it as dependent on the freight 
actually earned, ndiereas it is in truth dependent on the oppor- 
ftinity given of earning freight, the plainiiff therefore was en- 
titled to his commission upon the highest freight that the parties 
contemplated. Or if there is any difficulty in ascertaining die 
amount, at all events he is entitled to the commissi6h upon the 
Idwest of the sums, for the broker's duty is finished as soon as 
the ship is aflbat, and the commission then becomes due. 
{Mansfield^ C. J. Tlere was no evidence of any broker, tbiat 
where there were two contingent sums .named for freight, the 
broker was entitled to the cdmmlssion on the larger sum.] As 
flie voj^age was defeated by the act of the defendant, the plain- 
tiff is entitled to the larger sum. 

Vaughan^ Serjt, and PecktoeUj cMtri. All the witnesses 
ligreed that the amount of (be brokerage is to be determined by 
[ 5SS ] Ae amoiTnt of the freight 'c6ntracted for, and'th^ latter cannot, 
under this diarter-party,l>elcnown until die ship's return at the 
tnd of the voyage. If, therefore, the plaintiff chose a ineasureoT 
compensation dependent oh a contingency, he must Vait tintil 
that contingency happens before bis commbdbn diti he ascer- 
• taih^ : consequently this action is premattirely brbug(ht. If h^ 
liad deserted this coirtnict, and g6ile upon a qtUitUtmmiruii^ he 
th^t, perhaps, have r^over^ soMifthtng, but at the trial he 
ciepresifly repodiUted diat daim. 

^ Mansfuelo, 
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Mansfielp, C J. It is qow top late to contend tbat the 1811I* 

plainti^iif not entitled to recover something, for t}iat objection 

was never insisted on at trial. [Peekwell said that he made the ^,^ 

objectioo, but his leader, Cociell^ Seijt., abandoned it.] 1M^». 

La WREN CB, J. No special contract w^ declared iipon, but 
the plaintiff asks for the measure of damages, according to the 
rule which be proved i^ VtiaAy which is to be^ according to the 
freight when ascertained ; but that capnot be recovered on until 
the freight is ascertained. As this point, however, was not 
insisted on at the trial, the defendant is not now entitled to a 
nonsuit. 

TAe Cmtrt recommended to the parties to compromise the 
action, upon payment of the commission according to the 
smallest amount of freight contemplated; and on this day, tbej 
having agreed to it, a rule was made to reduce the damages 
accordingly, and the rule for a nonsuit was 

Discharged. 



Jacob v. Jansen* C ^^* 1 

THIS was an action upon a policy of insurance, dated the The stmtate 
11th Mie 1807, at and from London to the&iitt Seas^ ^^;^^^' 
and bade to London^ with liberty to touch, disdiarge, and take th« neoeatity of 
in goods at all ports and places in the course of the voyage, thl'^^SM^ 
whether in the English channel, at Madeira^ Cape De Verd OMnfMoyor 
Idandsj St. Helena, the River Plate, or elsewhere also with caai|Mmyibr 
like liberty at any port or ports in South America, as well on JhiSu'h^* 
this side as on the other sid^ of Cape Horn, and during her streightsof 
iroyage and tradings with leave to barter, sdl, and exchange ^^\oi^ 
prcNKrty, notwithstanding the colonial laws of Spain, upon the ^<^"> •^ 

^!- m^ ,. -.u ri r * u ^ J trading iolbe 

miip Memphis, with bberty to chase, capture, man, and convey Pacific ikean, 
fuiy vessel or vessels, and to seek, join, and exchange convoys: J^JJ^*'^*^ 
the value Was thereafter to be declared by the assnreds : upon KW/ longitude 
the trial of this caQse, at the London siuings after Michaelmas ^whJth^ey 
term IfiJO, it was proved that the ship Memphis was a tradimr combine ftshioK 
cresset, una not a fishing vessel, that che sailed on toe voyage trading or not. 
insured, in oompany witb the Hero^ on a trading adventure^ 
md on the I52th Jufy left Madeira, and continued in her tx^At 
pauy until the Sith, when tliey parted, and the Memphis had 
Bot since lUeen heard of. It was objected for the doibndanr, that 
the master of th^ vessel liad not procured a liceivce fmmthe 

South 



«S4 CASES IN EASTER TERM, 



- Jacob 



'1811. South Sea Company, and that for want thereof the voyage 

illegal. The jnry, faowever, found a verdict for the plaintifflbr 
a total loss, subject to this objection. 
Jamsek. Lensj Seijt, in Hilary term 1811, accordingly obtained s 

mle nm to set aside this verdict and enter a nonsait; against 
which . . 

Shepherd and Besty Seijts., on a former day in this tennf 

[ 585 ] shewed cause. They contended that a licence from the Soldi 
Sea Company was unnecessary in this case, by virtue of the 
statute 42 G. 3. c. 77, which is entitled ** an act to permit 
*' British built ships to carry on the fisheries in the Pacific 
*^ Ocean, without licence from the East India Company or the 
^< South Sea Company ;" the preamble of which recites, << that 
^^ it may tend to increase the navigation and- fisheries of his 
*< majest/s subjects, if the restrictions then subsisting with 
«« regard to ships navigating in the Pacific Oceans, betwem 
^ Cape Horn and 180 degrees of West longitude from London, 
«* should be removed," and enacts, " that thenceforth it should 
'^ be lawful for any British built ship, owned and navigated 
*^ according to law, to pass through the Streights of Magellan, 
'' or round Cape Horn, and to carry on the fisheries in the 
<* Pacific Ocean, from Cape Horn to 180 degrees of We$i 
f* longitude from London, and to trade within the said limits, 
** without having obtained any previous licence, permission, or 
. *< authority for that purpose, from the court of directors of the 
*^ East India Company, or from the governor and company of 
*< merchants trading to the South SeasJ* It is important to 
attend to two former acts which related to fishing alone, and to 
mark the distinction between them. By the statute of 35 G. 3. 
c. 92., entitled *< an act for further encouraging and regulating 
<* the Southern whale fisheries," s. 26., all ships intending to 
navigate within, or frequent any part of the seas comprized in 
the boundaries of the exclusive trade of the South Sea Company^ 
as described in the stat. 9 Ann, c. 21., are required, *< befiire 
« they shall proceed on any such voyage, to take a licence for 
<^ such voyage from the South Sea Company.'' And by 88 6. S. 
c. 57.5 which is entitled << an act for further encouraging the 

C 586 ] << Southern whale fisheries," the preamble of which, as w^ell as of 
the last-mentioned act, recites that it was ** proper to enooaraga 
<< the fishery carried on by his majesty's JSur^^an subjects in 
<< the seas U> the Southward of the Greenland seas ^nd Davbtn 
<< Streights^ iov the purpose of taking whales, and other crea* 
- ^ tank 
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** tures being in those seas," and refers to the 85 G. 3. c 92i» . 1811. 

it is enacted in the third section, that for extcndinj^ the 'limit3 ^ 

prescribed in the last recited act for the Southern whale fisheries, ^^^ 
any ship fitting and clearing out, and licensed, conformably to . JAXsny* 
the act of 35 G. 3., and sailing to the Eastward of the Cop? ^ 
Good jF^op^, might pass beyond 51 d^rees of East longitude 
from London^ provided that such ship, after passing 51 degrees 
of East Ibngitude from London, should not sail or pass to the 
Northward of 15 degrees Southern latitude, till she shall hav^ 
sailed to the Easfiwtn'dof 180 degrees of East longitude. And 
by the next section, any vessel fitting, and clearing out, and 
licensed, conformably to the s^d act^' and sailing to the fVest^ 
ward of Cape Hom^ or through the Streights of Magellan, for 
the purpose aforesaid (of fishing), may pass beyond 180 degrees 
of West longitude from London, provided such ships, when they 
have pAssed beyond 180 degrees of West longitude firom London, 
do not pass to xheNorthward of 15 degrees South latitude, until 
they come within 51 degrees of East longitude from London* 
They admitted that the two earlier acts, which bad for their 
object merely the encouragement of the fisheries, did not dis- 
pense with the necessity of a licence; but the 4S G. 3. had a 
much larger scope. It was intended to give free lichee to trade 
with the Spanish colonies, which was contraband by the laws of 
Spain, in such a manner, as not to give alarm to that jealous 
government; and with that view the preamblewas made much 
more comprehensive than the title of the act, and the purview 
much mortf comprehensive than the preamble. [Mansfield, C. J. 
Would not the inhabitants of Spain be as likely to read the 
body as the title and preamble of the. act?] The true, con- [ 537 ] 
struction of the act is, that it shall be lawful for all British 
ships navigated according to law, which refers only to the 
navigation laws, and not the rights of monopoly, to fish within 
those limits, and also that it shall be lawful for all British shipa 
navigated according to law, to trade within the same limits : it is 
no more necessary that trading ships should fish, in order to en- 
title themselves to the benefit of the statute, than it is that fish- 
ing ships should trader in order to bring themselves within the 
same indulgence. It may be admitted that the two statutes for / 

the extension of the fisheries, so &r as they invade the mon(q>oly 
of the Eastern hemisphere^ have extended the indulgence to 
fishing vessels' onlyy but that is not lo with regard to this 

statute. 
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lill. statute, and tbere is this substantial reason for the differ^ce^ 
that the Easi India Company are of themselves copipete^t and 
sufficient to carry on the trade, whereas the SoH^k S^et Company 

Jansek. have no trade, and therefore cannot be losers by the eiUensioa 
of the trade to others ; therefore it was the object of govermnent 
to lay open to the subjects at large, as well the tradt as the 
fisheries of the Paci/ic Ocean. It is so beneficial to this country 
to extend the limits of trade, that the Court will, if possible^ 
adopt the construction which favours it. N^ithco: any gram- 
matical, nor any reasonable construction, cofUte^ that trading 
to fishing ships. 

Lensj Seijt., contrdj urged, that although in certain cases the 
enacting part of a statute may extend its operlition much more 
widely than the preamble, yet that must be in cases where the 
intention is clear. If the plaintiff's construction be correct the 
statute 47 G. S. sess. 1. r. 2a. was wholly unnecessary. The 
principal object of this act 42 6. S. was the fishery, and if it 

[ 538 ] Mibraced trade, it was only subservient to the fishery, (nt as 
givitag liberty to trade if the ships were disappointed offish: bat 
it must be construed as restraining that liberty to fishing vesaeU. 
Until the passing of this statute th^ monopoly of the trade of 
both hemispheres was clearly protected fi*om interlopers, unless 
they were licensed : it is not pretended that the -trading mono* 
poly of the India Company is done away ; and it is not to be 
intended that the legislature meant to deprive the South Sea 
Company of their exclusive monopoly of the Western hemis- 
j!>here in this covert and ambiguous way. It is cfear that the 
)>ersons who penned the statute. 47 G. 3. $essn 1.. c. 23. under- 
stood that the monopoly of both Companies still subsisted, 
otherwise they would have confined the repeal of the 9 Ana. 
C.2U td ittich conquered countries as are on the East side of 
America only, instead of repeating the permission, as extended 
to all places which should be in his majesty's possession, as well 
on the Eak a& the West coast of AmcHc&, In the very next ye^Mr, 
4S G. 3., anotlier statute, r. 90. passed, declitring ia S', 2. that 
vessek clearing otit, and itcensetl, conformably to the :)8 G. S. 
and passing to the West o( Cape Hm-n^ or through the Stneig^cs 
of Magellan^ for the purpose of carrying 6n the fishery, and 
having passed beyond 180 degrees, of West longitude from 
London^ may pAss to the Nartkwffrd as far as 10 degrees 
Stmihei-n latitude, but not further, until she shall have saikd 

within 
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within 51 degrees oiEast longitude from London. [Lawrence^ X. 181 )• 
It may from that act be inferred that iu certain other limits th^ 
necessity of a licence is abolished.] 

Mansfield, C. J. According to the construction now con« Janssn^ 
tended Ibr on the part of the plaintiff, this act 4/2 G. S. is a total 
destruction of the monopoly of the South Sea Company on the [ 539 ] 
Western coast of America. If that be so^ it is very sbgular that 
it was never before discovered. 

Chabsbrb, J. Every one of these acts is to a certain degree 
a violation of the rights of the SoidA Sea Company. Even the 
limited construction, restricting the indulgence to the right of 
fishing, is a violation. Tke preamble is very strong in fiivour of 
the lai^^r construction. Navigation is mentioned as the first 
object, and the intention seems to be to remove the obstructions 
to vessels na?igating the Pacific Ocean. 

Cur. ado. vult. 

Mansfield, C J. now delivered the opinion of the Court. 

Considering, as we do, that the act of parliament was made 
fi>r the benefit of trader as well as of the fisheries, and con- 
sidering, the questions that may arise on the point, what degree 
of fishing is necessary to authorize a ship to trade, if we should 
hold it necessary that a ship should both fish and trader we 
think it better to decide, that a ship may go either fi^r the sole 
purpose of trade, or for the sole purpose of fishing : therefiire 
the 

Rule must be discharged. 



Garrick v. WiLLiABfB and Others. [ ^^0 ] 

May 20. 

Seijt. had on a former day in this term obtained a rule if a correct 

nisi to cancel the warrant of attorney which had been given rn1I!Iiti!i^*'* 

in. this case to secure an annuity, and to set aside the judgment !^ inconrecUy 

entered up, and execution levied thereon, and restore the money time, nad't^r 



JJENS, 



upon the affidavit of a surety, wlxich stated, that in 180(i the de- JSk^^^Ui 



tbe 



the 



ponent became surety for the payment of an annuity of 100/., then inroimentc 
granted by the defendants fViUiams and Barnes for tlieir respec- ^Jy'Ibe'^ 
tive lives to the plaintifi^ and with that intent signed certain deeds, error before ary 
That the deponent in November 1 8 10 applied to the inrolment office b!i^to vamte 

the anauity, 
tho Coort ftidmir the- inrolmciit right when they call for it, will not kiqiiire when tWft entry wan maUo. 
lUii it i» a iiigti mi)»| rision in an officer to alter tbe iiiroJmeuC without the sanction of the Court of 
Chaiict'iy. 

WinjtU*^ it he iuflkicnt for the grantee of an annuity to cany a roemoriJ to the inrolment office, 
" * ' ' ' : with the 



and p IV for it, withoi.t iniisting oh himvclf feeing it iurolled, aurl onnparhig the inrolmeut i 
ori^iunl ineoiona!, q' m't. 



for 



Gabruk 
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181 1 / &r ft copy of the record of the memorial, and thereupon receired 
from the clerk at the inrolment office a copy thereof, which did 
not contain the names of the witnesses to the bond, nor any 
WiLUAMs. authority to any attorney to enter up any judgment against the 
deponent, nor any term, nor any date to such supposed authority ; 
and the deponent thereupon esuunined the copy with the me- 
morial inrolled, with which, he found, it corresponded with respect 
to such defects. The attorney for the defendants swore that the 
copy of the memorial which he annexed to his affidavit was a 
true copy of the record, as it was in November 1810 entered on 
the rolls of the office, and that the inrolment then corresponded 
with respect to such defects. That having reason to believe that, 
the memorial inroUed had been altered subsequently to the time 
of his former examination, the deponent had lately irgun iif* 
spccted it, and discovered, that an addition had been made to 
the record, and that the names of the witnesses to the bond, and 
an authority to certain attornies to appear for the defendants, 
and confess judgment, and the date thereof, had been inserted in 
[ 541 ] the margin of the roll, subsequently to November 1810, and more 
than four years after the execution of the deeds and other instm* 
ments signed and given for securing ihe annuity. 

Best, Seijt. shewed cause against this rule, upon an affidavit 
of one of the entering clerks in the inrolment office, that in con* 
sequence of the error in the memorial being pointed out to him 
by the defendant's attorney, he rectified it, and offered to rectify 
the defendant's copy of it accordingly, which was refused ; and 
that it was the common practice of their office, if they discovered 
any error in the inrolments of memorials, to rectify them by 
insertions in the margin of the roll. That when an original 
memorial is brought into the office, the hour and day areimmedi* 
ately marked on it, and that from that time forward the inrolment 
is considered as complete. The attorney for the annuitants swore^ 
that the original memorial, which he.deposited in the office^ had 
not these defects. Best contended, that if a correct memorial 
were left at the office within the 20 days, the annuitant had 
completed his title ; the officer might inrol it at any subsequent 
time that suited his convenience ; and when inrolled, the inrol- 
ment would have relation back to the time of leaving the memo* 
rial in the office. If the bargainee of an estate were to be an- 
swerable for the due inrolment of a bargain and sale by the 
officer, after he had left his instructions at the office, it would 
shake half the titles in the kingdom. The statute 17 G« S. c. 26. 

1.5. 
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X. 5. directs, that the memorials shalVbe inroUed in order of time 181 1, 

as the same shall be brought to the office. If an annaitant 

carries his memorial on the 20th day, and finds only one clerk in ®^"k« 

the office, who has five hundred previous memorials then to be Wiluamb. 

inrolled, it would be very hard that the grantee should therefore 

lose his annuity. No person can be injured by the mistake; [ 548 ] 

for either party who wished to act upon it, must obtain an office ^ 

copy, and in comparing that copy with the original memorial^ as 

the practice is, the mistake would be discovered and rectified, as 

was the case here. This annuity had subsist^ four years, had 

been 'assigned for a valuable consideration, and one of theat^ 

testing wrt'nesses, who might have proved all circumstances 

relating to the consideration, was since dead. The certificate 

indorsed on the deed records the inrolment as made on the 7th 

day of August 1806, at seven in the evening, pursuant to act oT 

parliament, and is signed by the proper officer. 

LenSf in support of his rule. ' The officer who signs this cerd- 
ficate, is mistaken in taking it for granted, that the leaving the 
xnemorid at the office is the act of Enrolment. The fact of as- 
signment' makes the case stronger against the annuitant; for if 
he had used ordinary diligence, he would have discovered the 
mistake at the time of his examining the title. The question 
does not here arise, whether the officer could perfect the memo- 
rial a day or two after the ^0 days are elapsed ; for the plaintiff^a 
argument goes to * the extent, that if the memorial be Idl in the 
office, though it be never inrolled at all, the annuity shall be 
good. But the words of the statute are imperative, that it shall 
be inrolled within the 20 days ; and if it is not done within that . 
time the securfties are avoided. The objection is not, that the 
copy is incorrect, but that the original, the roll to which the 
public have resort for inspection, and by which they are to be * 

guided, in order to know whether all things are duly done, is in« 
correct The object of the act is, that the public shall have 
' access to the contents of the inrolment: the sum paid, too, for 
inrolment, and for a copy, and which is regulated by the number 
of words, will vary if the memorial be incorrectly inrolled. 
5 Co. S^ Berrimm'u Ctae. The custom of the manor was that [ 543 3 
alienations should be presented at the manor court within a yeah 
The Court said, caveat emptor^ lie is at his peril to perfect all 
that is necessary for his assurance. It was incumbent on the 
grantee to see this done^ and the neglect of the officer is the 
misfortune of the gnmte^ who may hate an action against the 

1 officer 



tiS CASES IN EASTER TERM^ 

lail. pfficer for hU Qefligencf» bq| the securities are» in . the weirds of 

the act^ wholly null and void. The quantity of business with 

. ^^^ which the office is filled^ ia no reason why it should aot be 
WuJUMA. inroUed in due time, for the statute give^ a profit to the officer 
for making the inrolments, and the amount of the fees ia ac- 
cording to the length and number of the memorials : having 
therefore a profit |br his duty, he is bound to discharge hia duty^ 
and is bound at his peril to provide a sufficient number of clerks 
and servants to inrol the memorials within 20 days as &st as 
' they come in. The objection is not here that the memorial wap 

pot inroUed within the 20 daysy but was inrolled within a rea^ 
sonable time after; but the objection is, that it was fSdsdj 
memorialized within the 20 days, and that the fidlacy has snb^ 
tasted for four years. The statute could not intend that it was 
sufficient tov the grantee to leave his instructions at the office. 

T^e Court strongly reprobated the conduct of the officer^ in 
thus signing a certificate, which was clearly fidse^ and said that 
he was guilty of gross negligence^ and that he ought not t9 
have made the alteration without the consent of the Court of 
Chancery. 

Cur. adv. udL 

Mansfisld, C J. now delivered the opinion of the Court. 

This was a motion to set aside a warrant of attorney and 
[ 544 ] judgment given for securing an annuity, on the ground that it 
is void under the statute, for want of a memorial being inroUed 
in due time; and the representation is, that a perfect naemorisli 
was prepared and carried to the office within 20 days, but that 
the roll itsel:^ when first looked at, did not contain certain ma- 
terial parts of the memorial, but that now when the motion is 
made, the roll does contain a correct ec^y. This is the fint 
time this question has been agitated, and it is attended with con^ 
jsiderable difficulty. The framers of this act did not at all know 
what they were requiring, in having these meiporials inroUed; 
probably they thought a memorial would be a very short thin^ 
and that many might be inroUed in a very short lime | but tht 
Various very minute and nice questions which have arisen pa tkf 
act bave. introduced a practice^ <and I sqe qot how it can be 
avoidod^) 42kf copying almost tjbe whole of aU the instnumenta oi| 
the rolL Npw it might be impossible fpr the pffio^a^ ^ery day, 
x)r even exejry mooti), to p«ut these on the rolL Th^ act xoquiraf 
that a memorial sbAll lyithin 20 day« be jin|K)Ued, and acctjoo & 
^ircctsj that there shaU be a |p^r^j|lar roU pEovjd(S^#n(d jcept, 
■ • on 
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on which such memorial shall be entered, and proceeds to enacts 1811. 
** that every such memorial shall be duly inrolled, in order of 
time, as the same shall be brought to the office^ and that the 
derks of the inrolments, or their deputy, shall speeify on the Wiluaio- 
roH the ceitaiki day, hour, and time on which the memorial is 
brought to the office, and shall grant a certificate of die inrol*' 
ment thereof when required/' If this «^ of parliament, as it' 
stands, were perciAptory diat the inrolment shottld be made and 
completed within the 20 days, and never be altered, it requires 
an impossibility, for it can never be done; it must be enough, 
therefore, if the deed is brought in due time, and left for inrol- 
ment when the officer can do it. The question is whether the 
Covfrt, finding the record to be now right, will say that the in* [ ^^ 1 
rolment was insufficient, and overturn the annuity, the record 
b^ing correct ; and we think that the Court, finding the record 
now correct, ought to be satisfied, and inquire no further. There 
have been questions in the old law on the statute of inrolments, 
which sustain us in the doctrine that we should look to the roll 
only and no fiirtber; in Hindis case^ 4 Rqp. 71. one question 
was, amongst others, whether any averment could be received 
with tespect to the time of the inrolment, and whether that 
could be pleaded as a matter in pais, or must be decided merely ' 

on the record ; the party by his demurrer confisssed the inrol- 
ment was made after the fine, and so the fine operated, and the 
bargain and sale did not openrte; Rud there being no attorn- 
ment, no action of waste could be maintained in respect of that 
estate ; and whether the estate could pass by the bargain and 
sale, not being inroUed within the time^ was the question ; and 
it was held it could not. Gilb. on C)^er, says, ** As to averring an 
inrolment, this must be understood when the time of anrolling 
wasnot totered on the record ; but since 16 Elh. the date of the 
inrolment has tieen entered. Mod. '504. 1 Leon. 582. are cited, 
and are nothing to the purpose; but in Sir 71 Ha»ard*s case, 
Owen 132. the same point appears to be ruled ; and so we thivk 
that the memorial on which these annuities are inrolled shall be 
conclusive, and that no averment or evidence shall be received 
to shew that the date is incorrect ; and nccording;to these cases 
Weimu!ttsay,thflt the memorial Was inrolled within 20 days, 
and therefore the 

' Rule nmst'be discharged. 
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FAYLtf and Another 'Vi BouRDiLt;Oir. 

«Uiidera]iA HPHIS wa» an action upon a policy, effected by the pIainti£Bi 
f^*^?^* «w agents, as well in their own names as for and in the 

broken resident ,#•!,, 4 ; 

bete, that a name and names of all and every other person and persona 
any fl^^y to whom the same did or migbt appertain, in part or in ally 
import from at and from Sf. Petersburgh to London^ with or without siipur 
ooanuyjto lated papers or licences, upon the ship Sophia CaroUna Alber" 
J^»"^^ tintti at the rate of twenty guineas per cent. The insurance was 
nay appear to declared to be ** on goods, as interest might app^, to be there- 
SSSSwyl^ti, ^^^ declared and valued.'* The plaintiffs averred the loading 
not batted in of a cargo of the value of 4 ISO/, at St. Petersbmgkf and that 
of whomreai^ Mocnaby Stewart, and Barclay were interested in the goods to 
in a hortiie ^^ amount insured, and that the insurance was made for their 

country, may • «• ^ . • 

import from use and benefit, and that by a memorandum afterwards indorsed 
TOpnt^tTthil on the policy, the interest was declared to be in them^ and die 
And the goods Were valued at 4 ISO/., including premium of insuruijDe, 
footed the po. Commission and all charges incident to a loss. The plaintifi 
wer'in u^ then averred in their first count, a loss by perib of the sea, and jn 
ibr three British the secoud, a loss by hostile force. Upon the trial of this cauf^ 
Sf'ib^'.T At Guildhall, at the sittings after Trinity term 1811, before 
•**« ^®«^^« Manffieldj C. J., it was proved that Stewart resided at Hamr 
in an alien buTgh, Barclay at Glasgow^ knd Macnab^ 9t Gottenburgh, and 
««ny'fconD- ^^ ^j^^y were partners in trade. It was proved that upon 
the petition of the plaintifis, a licence had been granted by the 
privy council, to <* Benjamin Fayle and ComjMmy, merchimts^'' 
thereby ** permitting a vessel, bearing any fli^, to proceed with 
a cargo of such goods, as by law are permitted to. be imported, 
from any port in Bussia, Prussia, or Denmark, to. any port jn 
this kingdom : the master to be permitted to receive his frei^ 
£ 547 ] and depart with his vessel to any port not blockaded, notwith- 
standing all the documents that might accompany the ship and 
cargo might represent her to be destined to any other neutrsi 
or hostile port, and to whomsoever such property might appear 
to belong/' under the usual provisions for indorsin^g, &c.; the 
licence was dated on the 11th of May 1809. ,Sten>art wrote jl 
letter from Hamburgh on the 8th of July, apprizingthe plaintiffi 
that he had chartered the ship Sophia Carolina Albertina to go 
from Bostock in ballast to Petersburgh, for a cargo of flax and 
hemp, which would be addressed to the plaintiffs, and giving 
them instructions *^to effect an insurance thereon from St. 

I Peteiibwrgh 
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Petershurgh to London^ either on receipt of the letter, or on the lail. 
ship's arrival in London^ at their discretion^ adding that perhi^fl --<— - 
they could get 3000/. provisionally covered better now than later I^ 

in the season ;" in consequence of which letter the plaintifis ef- BouBULLOifb 
fected the insurance in question on the 24th of July. The vessel 
took in her cargo at St. Petersburghf and was lost on the home* 
ward voyage. The bills oT lading were consigned to the 
plaintifis, but they were not interested in the goods. Stewart^ 
Macnaby and Barclaywere all British subjects. The action was 
commenced in January 18fl. No evidence was given of. the 
relations of amity or otherwise at that time, or at the time of plea 
pleaded, or trial had, existing between Hamburgh^ Saoeden, and 
. Great Britain / but the counsel for the defendant assumed it as 
a fact of which the Court had judicial notice, that Hamburgh and 
Sweden were both in a state of hostility with Great Britain^ and 
that therefore Steward and Macnabf although British subjects 
bom, were alien enemies, and they raised upon this ground two 
objections to the plainti£&' right to recover first, that no action 
could be maintained to recover money for the benefit of alien 
enemies ; secondly, that the licence which had been granted, did 
not legalize the trading by alien enemies, upon which this r ^^g n 
insurance was effected, but was confined to Fayle and Co. 
Mansfield^ C. J. reserved both these points, subject to which . 
the jury found a verdict for the plaintifis. 

Bestj Serjt. having, on a former day in this term, obtained 
s rule nisi to set aside the verdict and enter a nonsuit, 

Shepherd and Vaughan Seijts. shewed cause. As to the ei&ct 
of this Ucence to legalize the trade, when the policy was effected, 
there was no war subsisting between Great Britain and Sweden^ 
and the partner resident at Hamburgh undoubtedly b not an 
alien enemy; but even if the partners had all been resident 
at Petersburghj- between which country and Great Britain 
there is undoubted war, this licence, the purpose of which is, 
to do away the disabilities incident to a state of warfiire, 
would have legalized the traffic. The object of these licences 
is to facilitate the importation of particular species of goods 
into this country, no matter to whom they belong; whether 
to an enemy resident in the exporting state or to others. 
The owner and the goods are equally adopted as British by 
this licence. There are sound reasons for not introducing into 
the licence the names of the traders, for the licence must be oil 
board the ship, and might fiedl into the hands of the enemy, at all 

events 
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1611. events copies may be legally obtained here by the enemy** 

agents, and to insert the names would subject to eonfiscatioii 

^^^ and the heaviest punishments, the goods, and the ioiporters or 
touRDiLLOir. exporters, if discovered and taken in any countiy over whieh 
France exercises her domineering influence. All trade widi 
any ibreign state is reduced to this, that either the BriHsk 
merchant must send out his lAiip with bnllion to purchase 
commodities, or that foreigners, as consignors or consignees at 
*^ ^ the foreign ports, either on their own account or as agents, must 

participate in the trade. Many licences require a cargo to be 
iirst exported, and legalize the importation of a return cargo 
only, many requfare the goods imported to be the property of the 
person licensed, as in Feisev. Thompson^ anfe^ 1. 121., or the 
propierty of the bearer of their bills of lading, as in Dffflu 
T. Pam/j S Bos. 4* -Pw^- 3. The words of this licence are most 
general, and most cautiously worded to avoid being restricted 
to tiny individual or class of men whatsoever, so long as the pos- 
sessor of it properly and legally comes by the possession. It is 
not a licence, that the plaintiiis may import, but it is granted to 
the plaihtiiFs that a ship may come from an hostile port, bearing 
any flag and freighted with any man's property. This licence 
is therefore transferable to any person, whatever be his political 
relation, to whotn the plaintiffs, in the exercise of that discretion 
which the government has reposed in them, shall think fit to 
communicate that benefit. In Kensington v. Inglis^ 8 East^ 273., 
it was held that the plaintiff might recover on a declaration 
averring interest in Juan Villas^ an alien enemy, the adventure 
being legalized by a BrithJi licence, because that tralRc cptfld 
not be carried on but in Spanish vessels. They referred largely 
to the judgment in Usparicha v. Noble^ 13 East^ 3S2. As the 
trade would be authorized therefore by this licence, if the goods 
were wholly the property of an alien enemy, so it can be no 
objection that an alien enemy, has a part interest in them. 
A British subject too, though resident in an enemy's country, 
may still be a subject, for all the purposes of being a partner 
in a house of trade liere, and of trading, as from that house.; 
as he may, on the other hand, be an alien enemy, so far as 
he mixes himself with the commercial transactions of n house 
of tiade in an enemy's countryl Case of Jonge Glassinfff 
[ 550 ] 5 Rob. 299., Sir JV. Scott held that a licence to Mr. Ravie^ of 
Bii^inglutm^ to import hither from Holland^ did not legalize 
an adventure by Mr. Ravie of Amsterdam^ as a Dutc/i exporter. 

Therefore, 
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Therefore, in this case, the two national characters which Mae* iSl U 
nab possessed of Swede and Englishman, may be severed ; and ~ 
it was perfectly lawful for SUewarty Macnabj and Barclay of \„^ 
. Glasgow^ to import these goods from Si. Petersburgh into Eng^ Bour^illok. 

land^ to insure them, and to enforce the policy by an action in the 
name of their broker for their benefit, although the same things 
would not have been lawful to Siiswartj Macnab, and Bardajff 
' of Goltenburgh. But at all events a contract made with an alien 
not in a state of war is legal, and may be recovered on, so that 
the plaintiff is entitled to recover at. least for the interest in two 
thirds of the cargo, the shares of Stewart and Barclay. 

Bestf contra. The rule must be made absolute on both grounds* 
First, that the licence does not protect this property. Secondly, 
that two of the three persons, in trust for whom the plaintiff 
'«ues, are alien enemies. As to the first ground, it is essential 
that the king should know how, and by whom, the trade is car- 
ried on : this is a licence to FayU and Co. to import, and to no 
one else; the words, to whomsoever the property may appear 
to belong, are only an extension of the liberty to use simulated 
papers ; they mean the ostensible appearance, not'to whomsoever 
k shall ultimately be proved, to the satis&ction of a court of 
justice, that the property belongs. If the plaintiffs' construction 
should prevail, it must go so far, that this would be a licence to 
go to any port whatsoever in the whole world. .If the present 
Ibrm of the licence, according to the sound construction, frus- 
trates the intention of the government or of those who obtain 
It, that may be a very good reason why the privy council 
«bould adopt another form for these instruments, but none for .£ 561 ] 
departing from the sound construction. No case can be cited, 
where a licence granted to one man can be used by another. 
Licence is not in its nature assignable, even if granted by a 
subject. In the case of Feise v. TAompsonj the licence was dif- 
ferently worded. But in the case of the Jonge Johannes^ 
fk Rob, 263. where the licence permitted Bridge and Smith, or 
their agents, or the bearers of their biUs of lading, to import 
^n board three neutral vessels, a claim was made by Smith on 
behalf of various proprietor% on the grouod that be had ob- 
tained the licence inconsequence of instructions froiahis corres- 
pondents. Sir W. Scott held, that a material ot^ect of the con- 
Croul which the government exerdsek. over such a iTade^p was, 
that it might judge of the particular .||ersons who are fit to \}e 

Vol. III. D d entrusted 
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181 !• entrusted with an exeint)tion from ihp ordioaiy restricticms of m 
^ : state of war. The purpose of thes^ licences is the employment 
^, of British labour and British capitals not the employment ef 

B0URDI1X.0N'. foreign seamen and the capital of persons resident in Germaaiijf, 
In the case of the Christiiia Sophia^ cited 4 JBofr. 12. and 267^ 
the broker, who procure^ a licence to himself and compaoyt 
made oath that be intended to include, under the denominatiop 
of company, all the owners of the several parts of the cargo^ 
and ^* the Court acceded to the &vourable suggestion, that the 
Irish government might be apprized of the intention of indud* 
ing all the persons, that the broker might have staled tbek 
names, and have taken the licence in that abbreviated ferm.^ 
But there is nothing similar in this case. The risk of the undc^ 
writer is increased by the assured not conforming to these rcgn* 
lations, for the vessel which has on board a cargo not so licensed, 
is liable^ to seianire by British cruizers and confiscation. Hectv 
V. Mac Connely 3 Bos. ^ Full. 115., it was held that a oommit- 
sion of bankrupt could not be supported, which was sued out 
[ 552 ] on the oath of the partners, two of whom were British snbjedi 
domiciled in 'France: for the petitioning creditors must have s 
debt for which they could sue here. The case of the JifM/e 
Olassina is favourable to the defendant, for if Macnab of Go^ 
ienburgh had applied for the licence which was granted to tlie 
plaintiff, it would have been refused him. The doctrine that if 
a licence be extended to an alien enemy, it enables him to briig 
all those actions which spring out of the transac^on, caniiet be 
denied, but it renders it the more necessary, not to exteml to 
alien enemies the benefit of such licences, without express woi^ 
or necessary implication. In Kmsingtws v. JngUs the UeeiKDe 
was to Reai^ to import in any Spanish vesad : it followed by 9^ 
cessary implication, that there would be Spanish proper^ ep- 
barked in that adventure, and the Spanish subjects to wbos H 
might belong, were therefore virtually licensed. The same ob- 
servation applies to Usparicha v. NoUe. If the plaintiff caoeot 
recover the whole, he cannot recover a part, for the Court hss. 
no means of ascertaining what share belonged to one and wkst 
to another partner, nor of apportioning the verdict. No grsDt 
of the king can take effect, unless it be made upon a full koov- 
ledge and disclosure of all circumstances. It is impossible tbe 
king should know for whose benefit the tnunsaction is canrid 
on, when the licence is thus worded and thus transferrcd 

iMofisJeH 
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Mcmsfield^ C. J. The lame objection would have militated 181 U 
igainst the judgment on the Chri^na Sophia.] ' ^ . 

Cur. adv. tntli. ^ 
Mansvield, C. J. now delivered judgment. The case of Boubduxoi^ 
Dejfflis V. Parry sq. fys resembled ^ case;*, that Bridge and 
imiA had no interest in tha cargo, but they were the consignaae 
if it, as Fayle and Co^ in thu eas% are the consignees of die 
{oods. But on the whole, considering the terms of this licence^ [ 553 ] 
t seems to us that it does not found any objection which the 
inderwriters can take, to prevent the plaindSa* recovering on 
Ills policy. The words of the licenceare as genend as it is poa» 
Ible ibr them to be ; they are without reftrence to the goodli 
»ing the property of any particular persons^ The words of 
lie licence are, ** we hereby grant this liceace to B. IPayle and 
Do^ merchants, for the porposea specified in the order of ooun«». 
sill and do hereby permit a vessel (not any particular personV 
pessel,) to sail, Sto.'' Under this lioenee goods are importedr 
Wmi iBMSn'o, consigned to tajfU and Cck ; they ar# the cooh 
Ignees, and are the very peraons who applied for this licenoa 
ind obtained it. The transaction exactly correqxHids with ibie 
icenoe^ and probably diis was the very sort of trade the licence^ 
iras meant to legalize. Trada with iZkoM, Pruma^ and Omky 
menrkf must be carried on eilher by British agenU re^dent 
liere, or by the inhabitants of those countrica : but whichsoaref 
if H»e two put the goods on board the sUp^ it seems to havf 
Mefi the very inteiUioa of government t^ encourage the importar 
fen of these goods from Attsio, PrmsiOf wd Denmark i, and 
mbably they |brm the very bulk of this trade itoat those coanr 
trieato this, therefore there may be very good reasons for maktiBg 
tUa h'cence so general. The question; of alien enemy hat. ne*» 
Jdng to do with the case ; the question is, whether Payte and - 
Do. have a right now to recover the sum assured? not what 
they are to do with it when they have got it. The case otBti^ 
r. Smithy in Bobinson^ does not apply^ for there the person iok* 
Miting was neither the agent of i^ru^ and Smi^ norbeldhia 
IriU of lading; therefore the 

(a) Role must be discharged* 

(a) 9ee Ae fisUewii^ 
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ADVERTISEMENT. . 

The importance of the suhjeet ducussed in the last case <will warrant the Re- 
porter in placing here another case <iMch ittvol'ved the same principleif though 
not immeMateljf consequent in order qftime* 



Noo, d7, 1812. Morgan v. Oswald. 

A licence to ^T^HISwas anaction brought on a policy of insarance on ffoocb 
merchant, that sDippeu in the ship AmertcOj on a voyage from Archanga 

V^nh^J\e^ to Landtm. Upon the trial at GuUdhM, at the »itting» after 
port an;i bring Hilary term 1812, before Mansfield^ C. J^ three points were 
of ^^,?Jtbo- niade for the defendants. I . That there was a deviation bjr the 
TOrta^*** rf" *'^'P*® EP^^i hsidL to Archangel under stress of weather, in order 
such ^nU. to refit, it being contended that there were other ports nearer to 
pcrty S an "^ ^^ X^Bce where she received damage : bat upon this point the 
alien eiM^iy, jury, at the trial, and the Court on reviewing the evidence 
hostile couutry» upon the motion for a new trial, made by Bisty &rjt. in EaUer 
•uthon*2«^m ^®"" 1812, were of opinion that Archangel was the most proper 
to insure, and place to which shc could have gone for repairs, and that there 
^uactof in- ^^ ^^ deviation, llie second and third points upoii which rbe 
miance in our defendants rested their case arose on the licence. The matmisl 

If the de. parts of which were, that the undersigned B. Ryder^ in pursoanct 
iw3^"b!^°th*at ^^^^ ^^^^^ ^^ council, specially authorizing the grant of thatlicenccb 
the licence re- did thereby grant that licence, for the purpose set forth in the ssid 
2?'ti^ ship's* order of council, to Henry Siffkin^ and did thereby permit a veir 

[ SB5 ] >el> bearing any flag except the French^ to proceed in balWt 
ciiarancefrom from any port north of the Scheldt to Archangel^ or any other 

an hostile port .iwr».« , i^ /• i^j 

to be indoned port in the fVhtte Seo^ there to load a cargo of such goods si 
thtt^"inof ^^^® permitted by law to be imported, (except German lineo% 
truly indorsed; stock-fish, and Oil,) and to proceed with the same to a port of 
on'^the defra-' the United Kingdom : the master to be permitted to. receive hji 
dant to pr.>ve freight, and depart with his crew and vessel to any port, not 
anceis, andtbe blockaded, notwithstanding all the documents which should 
tw^'thc^rela" •accompany the ship and cargo might represent the same to be 
date of the destined to any neutral or hostile port, and to whomsoever such 
ihTdStc^ii.-" property might appear to belong ; provided that the name of 

dorsnl. 

If the date be indorsed as the 17th, and the real date of the clearance be the 2(Hb. Semhte tM 
it is a substantial contplianrc with the comliiion. 

a^tare wlieihcr a r.lenrance be any siugle document, or the collectioo of all tit papers neccssarjr I* 
cnabte a ship legally tu mi'iI } 

Licences to trade ougUt to be coiutrued liberally. ' 

the 



IN THE FiFTT-FIRST YfiAR OF GEORGE III. 535 

■ . . i 

vessel, her tonnage, and the time of her clearance from her 1811. 
t of lading, should be indorsed on that licence. The order" -^ — 
louncil, of the same date with the licence, upon the authority • **°^Q^* 
^reof it issued, purported to be made ^* upon reading the Oswald. 
tion of Henry Siffhin^ and was expressed in the same terms 
the licence. The following indorsement appeated upon the 
nde. <* The vessel, for which the within licence has been 
nted, is the Rostock ship, called America^ A. Gunter master, 
400 tons burthen, which cleared the port of Archangel for 
port o( London on the 5th September^ old style, 1810. The 
go consists in 187 casks of tallow," &c. The captain of the ' ' 
Bel, being cross-examined, admitted that he got his clearance 
Archangel on the 20th oi September new style; he received his 
)ers on that day : the vessel sailed from Archangel on the 22d 
rtember new style, and was lost in her return to Archangel to 
it, while she was coming in over the bar of the*harbour. The 
)d8 insured were the property of Brandt^ Rodde^ and Com- 
]y, of Riga^ Russian subjects, there being at the time of the 
urance and adventure war between England and Russia. The 
it objection made upon these facts was, that the condition of 
^licence had not been complied with, inasmuch as the true' r 555 j 
le of the ship's clearance from her port of loading was not 
lorsed on the licence ; and that therefore the adventure was 
!gal : the second objection was, that the persons Jhterest^ect 
re alien enemies, the importation . of whose property was not 
ihorized by that licence. The jury, however, under the di- 
:tion of Man^ldj C. J., found a verdict for the plaintiff, for 
otal loss, with a small benefit of salvag^: 2JiA' Best obtained a 
le nisi for a new trial upon the two points last mentioned, and 
«> upon the question whether the jury ought not to have found 
average loss only: but this last point was not mentioned 
on the discussion of the rule. 

ShqpherdBnA LenSf Serjts. in Michaelmas term 1812, shewed 
use against this rule. They contended that the condition of 
e licence was sufficiently complied with. The process of 
staining a clearance was a work of several days ; the clearance 
nsisted not in any one particular paper^ but in the whole 
imber of papers requisite to enable the ship legally to prosMute 
T Voyage; a seaman applied at the custom-house for his papers 
I one day, and received them on another. Probably tire in- 
irsement on this licence was made^ there on the day onr which 
e captain first applied for them. [The Court suggested^ that 
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1811. ik. this adrentate wai tontraWd in Hussta^ it could not be 
^ — presumed that the indorsement was made by the oflScers of (be 

MoRGAX customs at Archangel. It certainly was the practice in Englani 

OswAiA. for th6 captains of vessels to procure similar indorsements to be 

made at the custom-house^ although no law required them to be 

there made.] It was often the practice of the merchant who 

' was the owner of the vessel or cargo, and resident perhaps at s 

considerable distance from the place where the ship lay» to pro- 

[ 557 ] cfire the clearance ; in such a case^ a literal compliance with the 
condition of the licence would be impossible; in the present case 
it was substantially complied with, which was all that wai 
necessary. lEdward^s Leading l>ecmons in Cases of British 
Licenc(!€f 24. Vraiv Comdia. Scatty J. says: << In the use and 
application of licences, the Court will not confine the parties to 
a literal construction. It is sufficient that they shew,* under the 
difiiculties of commerce, that they come as near as they can to 
the terms of the licence; and where that is done, the Court will 
not prevent them from having the entire benefit intended by his 
majesty's goverament.** In the cases of Itobinson v. Cheese* 
wrightf and Same v. TDurajfy now pendiuj^ in the King^s Bendi 
on the same ship and p6lipy, that C!ourt appeared disposed to 
consider the clearance as a continued ac^ the collection of all 
the papers that are necessary to en^ble^ ship to sail, so that tlit 
%ime of applying for or obtaining any one of those papers maj 
properly enoogh be called the time of the ah^'^ clearing. On 
the second point, they contended, that the ' language of this 
licence was the most comprdiensive that could be us^. It did 
Dot require that the diip or cargo should be the property of 
Sfffkin^ 10 whom the licence was granted, as in Feise v. Thomf 
souy anif^ 1. 121.,, an4 Feise v. Waters^ antf, 2. 248., or the 
bearers of his biUs of lading, as in D^fih v. Parry^ S Bou i 
•Pull. 3.; nor did they require^ as numy* licences expressed itf 
that it should be tKe proper^ of S^ftin or other SriiiA 
merchant, as in some other caaes, nor tfiat it should be the . 
. property of Sijff^kin or others, as in the cases of Flindi r.Seoitf 
15 £as/,,524., and MiruU y. Larkin{a). Nor was it' a licence 
. for Siffkin to import : it was a licence to Siff^Kn ibra ship to 
import. It did not define to whom, or to what cOun^ the 

r i$s 1 vessel should belong; it was expressly perimtted' diiu the ship 
might bear any flag except the French / and the' ficetice was to 

(a) SioccrepoftediliB.Jt.9 I ifkwJ^ C^S^sn.Ss'o. 
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be eflfectual, to whomsoever the property in the goods might 
appear to belong. Which tneant, to whomsoever they actudly 
might belong. This construction was fortified by considering 
the purpose of these licences, which was to sanction and fiicilitate 
the importation of the ipecies of goods of which this^ country 
stood most in need, not further r^arding who might be the 
owners, or who might derive the profiu of the adventure, than 
by placing it under the guardianship of the person whom the 
government considered worthy to be entrusted with the manage- 
ment of this licence. The courts of admiralty have uniformly 
pot this construction upon the words << to whomsoever such 
properQr might appear to belong.*' In the case of the Cousine 
Mariamu^ Edward^s Leading Deti^ioM in Cases of JBri/isk. 
Licences^ 20., ScM^ J. says: " this Court has never yet restored 
the property of an enemy, except in those instances where the 
words * to whomsoever the property may appear to belong,' 
are introduced into the licence. Where those words occur, 
they have been held to exclude all inquiry into the proprietary 
interest." The same was held by Grani^ M. R. in the case of 
the ship Hendrickf 1 Aiton^ 9^^. In the case of the Frtno Cor- 
ndia^ ibid. 23., though the facts, fire ^^ similar, yet the decisiou 
of Scott^ J. abundantly establishes the position, that licences are 
to receive the most liberal construction. Usparicha v. NtAU^ 
IS East^ SS2, recognized the principle that a licence authorizing 
a trade to the port of an alien enemy, intends that alien enemies 
resident there must have interest in the goods consigned thither, ^ 
and therefore impliedly authorizes such consignees to insure the^ 
adventure license, and to enforce the contract of insurance by 
suit in our courts. Upon the same principle^ this licence intends 
that the goods to be exported from Archangel will be the goods [ 559 ] 
of* alien enemies resident there, and it also impliedly authorizes 
them to effect here insurances on their property, and to enforce 
their contract in this country, as a part of the necessary rights 
and protection incident to the enjoyment of that commerce which 
it is the purpose of these licences to permit and encourage. If 
this were a licence, the only object whereof was the furtherance 
of our own export trade, there might be more reason for restric* 
tions upon the homeward cargo ; but the object of this licence is 
evidently the homeward cargo only, for the ship is to go to 
Ai^hangel in balhist. It does not prescribe whether the home^ 
ward cargo shall be Bnglitk or Bmsian property : it may pos^sibly 
be English^ but it if more probable it should be Russian^ and if 

it 
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1811 it be, tlie country obtains this additional benefit, that the goods^ 

of which she stands in need, are consigned hither at the risk of 

MoRGAK jif^^^ subjects, and by the employment of Mussian capital in 
Oswald, our service. If it restricted the goods of the sorts required to 
such as were English property only, it is most probable that no 
such cargoes could be procured. 

Best and Marshall^ Serjts.;. in support of the rule, contended, 
as to the first point, -that the words requiring the date of the 
clearance to be indorsed, most rigidly and technically constituted 
a condition; there might be good reason for the government to 
wish to know the exact moment of a ship's quitting an enemy's 
country; the reason, however, it was unnecessary to inquire, 
since, if it were a condition, however immaterial might be the 
cause for wliich it was introduced, it must be rigidly complied 
with. The reason why a warranty in a policy must be literally 
performed, is because it is a OHidition. By I^rd Mamfkld^ 
C. J., Dehahn v. Hartley^ I T. R. 845. This condition must, 
r 550 ] above all others, be most exactly performed, because it is t con- 
dition in a grant of the crown, made in favour of the crown, 
which is to be construed more strictly than a condition in favor 
of a subject. This Court«4^ouId hesitate before it would pursue 
the decisions of the Court of Admiralty, which avowedly varied 
a little, according to circumstances of political expediency; but 
the Courts of common law could not be guided in their decision^ 
by motives of political expediency. Had the condition then 
been performed? If the captain understood what a clearancjs 
was, according to his testimony it had not, for the licence was 
indorsed as if the clearance had been obtained on the 17th of 
Septernbei'j new style, and the clearance was not in £ict obtained 
till the^th ; if the clearance was ftot indeed any one single 
'document, but the perfecting of all the documents requisite for 
the ship's sailing, the time of obtaining the last of them was the 
date of the clearance ; and either way, the condition bad not 
been performed. The facts upon which Lord JSMenborougk 
directed the jury in the cases of Robinson v. Ch^esewrightf and 
Robinson v. Tcuray, ^are not before this Court, tlierefore no 
application can be made of those cases to the present questiop. 
As to tlie second poinfj this is the form of licence which would 
be granted in order to dispense with the disabilities of trade with 
Russia which a state of war imposes, and to enable a British 
subject to import foreign property in a British vessel. But to 
give it the eflPect contended for, will be giving the licence a 

much 
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much wider scope than the mere dispensing with the disabilities 1811. 
of war; it will be also dispensing with the provisions of all the 
navigation acts, for this is a BottocB^dbs^], in which the goods 
are imported. This indeed his majesty in^ council is enabled to 
do by order in council or licence^ under the statute 45 6. 3. 
c. 40^ whether in a friendly or a hostile vessel; but considering 
the great benefit which this country has derived firom the navigai- [ 561 ] 
tion act Sy policy requires that any grant made in derogation of 
those acts shall receive a very strict construction. This licence 
issues on the petition of Siffkiris it is granted to Sifkin; it 
therefore necessarily means that Siffkin shall import. If it had 
been to Siffkin and others, that would only have protected 
others ejusdem generis^ other British subjects, who stood in the 
same relation ta the British government, as the Court of King's 
Bench have determined in the cases of Rindt v. Scott^ \6 Eastf 
52^^ and Flindt v. Crockatt, ibid. 522., and Flindt v. Larkin^ 
tried 4th March 1812(a). This permission is still more confined : 
it is to Siffkin only. It must be intended that the vessel per- 
xnitted to depak is the vessel otSiffkin^ and of none other. No 
words in the licence shew an intention that the privileges con- 
ferred by this grant are to be imparted to any other person, 
much less to alien enemies, or that the goods to be imported 
should be an enemy's goods. It is a riile in the construction of 
royal grants, that the king is not bound, unless it appears that 
all the circumstances are disclosed to him : nor is it to be gathered 
from the order in council on which the licence was founded, 
that the king knew the goods were to be the property of alien 
enemies. It is therefore sought to make of the grant of the 
crown a ' use which the . crown never cotitemplated. Jonge 
Johannesy 4 Bob. 264., Scatty J. held that *< a material object of 
the controul which government exercises over such a trade is, 
that it may judge of the particular persons who are fit to be en- 
trusted with an exemption from the ordinary restrictions of a 
state of war.** The crown totally fails of this object if the 
privileges of the licence may be communicated without its 
knowledge. Hqffming^ 2 Bob. 162.^ Scott, J. said, " it is 
indubitable that the king may, if he pleases, give an enemy [ 562 ] 
liberty to import: but I apprehend tbdt unless there are very 
express words to this effect to be found in the licence, I am to 
consider its meaning as not going to that extent, but as giving 



(a) Not yet reported* 
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181 1. such a \fb^fty 6n1jr to rabjeeto of thtl ebarttry: h fo a IfeeAe^ t6 
British subfictk to impoit, and as t ooilentand it, they ar« t4> 
import OH tkdr dam 0eetilM; and if it appeared that tb« im- 
portation wad on tke account of other than British merchants, 
I should hold, that tinder the terms of the licence it could not 
be considered as a legal importation.'* [GfA&5, ' J., Sir William 
Scott lays down this principle : iW ^ile the trade of the coun- 
try remained in its original ftate» and the licensed trade was the 
eiiception to the general rule^ licences were to be construed 
strictly, but that since the licensed trade has i>ecome the general 
trade, and the unlicensed trade the exeeption, licences are to be 
construed liberally.] With the most unfeigned submission to 
so great a name, that doctrine can never be receited in the 
courts oT common law ; it will not be endured here that die in* 
terpretation now to be put on a written instrument shall be the 
reverse of the interpretation i^hich was put on the same instru* 
ment ten years since, because the instrument is of more fre- 
quent recurrence; it would 'disturb all the rules for tlie con* 
struction of icontracts. In the case of the Jfonge Klassina^ 
5 Rob. 297.9 where Mr. Ravie of Birmingham had obtained 
. a licence for the importation of certain goods from Holland 
to this country, being his property; Scott j J. held it not to 
protect goods shipped at the risk of Movie from Amsterdam^ 
where he had another house of trade, and the shipping of 
which goods, Ravie^ being in HoUand^ personally superin- 
tended, a fortiori such a privilege is not to be transferred to 
an alien enemy. The authority of the earlier decisions of 
that great Judge, backed with the uniform course of the 
[ 563 ] common law, must therefore be opposed to his latter de- 
cisions; and it is l)etter that the judgments of this Court 
should militate with the judgments of the Court of Admiralty, 
than be discordant to the former determinations of themselves 
and of all the other common law courts. It is not competent for 
this Court to enter into reasons of state policy, or to conjecture 
what was the intention of the privy council, or to collect it 
from the framers of the instrument, or from any other source 
than the language of the licence. The true meaning of the 
words " to whomsoever the goods may appear to belong," it 
not, as has been suggested, to whomsoever they shall belong: 
•for it is a rule of construction that no word is to be rejected as 
useless when it may bear a meaning, but that construction 
would make the word *^ appear" wholly insignificant. A fur- 
ther 
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ther reason resalu from the rule «« naseUur a sociis ,*• the words 181 1. 

are found in the same sentence with the permission to use a fie- 

titious flag, a false destination, and simulated papers, they re- ^o'^^^uuf 
late to appearances assumed for the purpose of eluding an Oswaux 
enemy, not to the true ownership. It does not appear in the 
case of Usparichd y. NobUf what were the terms of the licence. 
Lord EUenbaroughi C. J., however, said upon occasion of the 
case of Mennet v. Bonham^ 15 Eaa^ 477., that if that ^ase 
were to be pressed iipon the Court of King^s Bench, thcy'had 
rather get rid of the authority of Usparicha ▼• Noble than of 
Cowmajf V. Gray^ 10 East^ 536. That Court sent down the 
cases of Hagedom v. Sassettf and Hagedom t, Vaugkan (a) to 
a second jury, in order to try whether Hamburghefs were alien 
enemies : but the licence, which was similar, to this, would have 
rendered that fact wholly immati^rial, if Uie Words << to whom^- 
aoever the property may appear to belong,** which the p1aintiff*s 
licence contained, would have covered the hostile property. It 
was observed that the ship licensed was to go in ballast, but [ 56i ] 
that is not to go from this country, only from Some port north 
of the Scheldt^ that she may not carry on trade 'between those 
ports and Ruuia ^ and this provision is perfectly' *cohsi^ent 
with her first carrying out a cargo of British or coloHiad pro- 
duce from £iigZaiu2/ therefore that inference fails. It is truer 
policy to give employment to English ihBn to Russian capital in 
the supply of our pational wants; and the profits of the trade 
more than countervail the risk* This too is a very dangerous 
power, and may be mnch abused. But the question of policy 
is not for this Court to consider. 

They prayed that the Court, if inclined to give judgment for 
the plaintifP,. would permit the case to be turned into a spedal 
verdict. 

GiBilSi J. observed that all these licenees difiered so much in 
their terms, that unless the Very woi^s of the licence granted 
in each case ynete before the Court, there was no mode of 
seeing how fiur the case cited was applicable to the subject of 
discussioii. The licence in Usparicha v. Ncble was granted in 
very early times. Cur. adv. vuli. 

On this day Man^dd^ C. J. delivered the opinion of the ■ 
Court. 

{a) Not yet reported. 

4 This 
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* *• * V 

1811. This cause has been argued much at large. It is an action 

on a policy of assurance^ and the principal objection tc^ the 
policy in tliis case is founded, not on any facts relating to the 
Oswald, circumstances of the voyage, but on the ground that the per- 
sons seeking to recover in this action were not persons ad- 
thorized by this licence to import the goods which were insured; 
there was also another previous objection, that supposing 
the licence to be effectual, the adventure did not come within 
[ 565 ] the condition of the licence. I will take notice of this objec- 
tion first, because the same thing has been decided in the 
Court of King's Bench {a). The licence which permits the 
ships to proceed, has a proviso, that the name of the vessel, 
her tonnage^ and the time of her clearance from her port of 
loading, shall be indorsed on this licence. An indorsement 
was made upon the licence^ and it is thus indorsed: *^The 
vessel for which this licence is granted is the Rostock ship called 
America^ Gunter master, which cleared the port of Archangel 
for the port of London the 5th September 1810/' That 5th 
September 1810, old style, is the 17th September new style. 
The captain's evidence was, that he got his papers on the 20th 
of September new style, and sailed on the 22d ; and it is ob- 
jected, that the indorsement does not specify the true date of 
the clearance. We think, as the Court of King's Bench did, 
that there is no foundation for this objection, but that the pro- 
viso has been sufficiently complied with. In the first pl^e, we 
do not know what a clearance is| we thought at first, as many 
other persons did, that it was some particular document or me- 
moria'ndum ; but it now appears, that there is no such thing as 
any one particular paper called a clearance : if there be no such 
thing, then it is impossible to comply with the literal terms of 
the proviso. If it had been a single document, and bad been 
prepared at the English custom-house on the 17ih of September-y 
it is very possible that the captain could not, and ^might not 
have received it till the 20th; so that even in the case of a 
vessel sailing frpm England^ acts of the officers of government 
might have prevented a more literal compliance with this condi- 
tion than has here been practised. But if the defendant meant 
to rely on this objection, it was incumbent on him to make out, 
[ 566 ] by some evidence or other, what a clearance is, and to shew 
that the indorsement was not true; this, however, he has not 

(a) The Counsel for tlie Defendaot were not aware of the case here 
aljuded to. 

done ; 
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done; and in this obscurity it is impossible for us to say that 18I1« 

the truth of the indorsement is inconsistent with the captiun ob- \ 

taining his papers on the 20th. That objection being out of ^^^^ 
the way, the great objection is, that by the terms of the licence^ Oswaux 
the goods must be laden hj Siffkin ; and not only that these 
goods are not laden by Siffiiuy but that even if other BritUh 
subjects might import under this licence, yet that the plaintift 
could not, because they are the enemies of the country. Thii 
question is also before the Court of King's Bench, and it nould 
have been desirable if the Judges of both courts could have met 
and settled the point; but the term drairing to an end, we . 
think it best to decide as well as we can. The petition is die 
petition of Siffkin^ and the efiect of the licence is to send • 
ship, to proceed in ballast for any port cf Russia^ and there to 
load* A ship sent to Russia to take in goods^ must necessarily 
be supposed to take in Russian goods, and it must be natural^ 
supposed that those Russian goods are the prqierty of Russian 
subjects. If Siffhin had imported Russian goods, no objectioa 
could be made; nor, I suppose^ if any British subject had; 
but the question is, whether a Russian subject may import such. 
What, then, is the difierence whether a British or Russian 
subject imports? If a British subject imports the goods, in all- 
probability he roust pay for them ; and they come hither at hb 
risk: if they are imported, as in this case^ by a Russian^ they 
are at his risk. Hie great object of the licence is, to hav^ 
Russian goods in this country^ Mid in all the licence th^e is ' 
not a single hint, by whom they are to be put on board. It 
therefore seems to follow, that they may be put on board by a 
Russian subject; and if it does, then it necessarily follows, that, 
according to the case of Usparicha v. NobUf all the rights attach 
which are necessary for the enjoyment of the right of import- r 557 1 
ing; therefore, unless we overturn that case^ which has all the 
principles of sound sense to support it, it necessarily follows, 
that a Russian subject, licensed to import goods into Crreat 
Britain^ has a right to insure them. . A great number of ob- 
jections were made against this construction of the licence; and 
much argument was used to shew by what rule such licences 
were to be construed; and it was said, they were to be con- 
strued strictly. Lord EUenborough^ and the Court of King's 
Bench, in the case of V spar v ha v. Noble^ and other cases, and 
certainly the Court of Admiralty also, now are of opinion, that 
licences ought to be (Oostrued liberally, and I think, upon very 

good 
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181K good groand^. Tbu. qpcides of licence haftbeeo considered «r . 
ra exception out of the general leiK^ but libienammedtawrfy 
OB a v^ry great part of ^e trade of the coontiy; and uqleea it 

OfVfAjU)r^ w^re 8o carried on, a very gr^t part of the trade mnet be loat^ 
and ibr preserving it, the licences ovght to be oonstraed libe« : 
rally* And though certainly this Qonrt 14 not bound ta follow 
the anthoritiee in the Ckmrt of Advuralty in gen^^ yet aa that . 
Coqrt has primaryji wd even exqlusive jurisdiction in sev^end . 
subQecti of capture and marine law, from which the Courtt of 
Gomnum law have taken all their doctrine relating to these sub* 
ject#, I think U would be of tnost misdiievoua consequepoe^ if. 
faereupon we differed fironx thenv |t ha^ been said, that agrant. 
of the king must be strictly taken; but this is the fivsttime that 
spf h a h'cence as this was ever as^milated to a grant nf property 
fioin the king; a conuneircial licence ia npt at all lik^ such a 
grant. With reqpect ta confining the licence to the persons to 
whom the licence was granted, I am sure that tfiat cigection. 
has been over-ruled in this Court In some easea indeed, aa. 
Fei$0 V. JHompsonj the licence has been express, to import, 

[ 568 ] goods belonging to particular persons, there qnly the gooda 
which belonged to those persons cauld be imported ; but there 
4re many cases where the licence has been granted for three,, 
four. Of five ships, in which no such restriction has prevailed^ 
M^eh argument has been raised on the words, ** to whomsoever 
they skaU appear to belongs" and itis wd that the Court of 
Admiralty has decided k to v^sm '^ to whomsoever they sbaU 
MoQg;" it ia nnnecessary for us here to consider whether such 
is the efi^t of that provisicm in the licence or not, thougb I 
may agiun observe^ thiNt it ia ejctremely desirable that the cone 
atruction which this Court should put on it, should agree with 
the construction put on that part of the Uc^ce by the Court of 
Admiralty, because they have the great original jurisdiction io 
all questions of this sort. I have mentioned the case oi Uspari* 
cha T. Noble^ the parts of it that are material have been so often 
read that it is unnecessary for me to repeat them ; the Court of 
King's Bench are there of opinion, that ii licence Iq^alizing the 
adventure gives the means of prosecuting all the rights which 
arise out of that adventure. I have another case which shews 
what rights may be acquired by the subjects of states in hosti- 
lity. Fewtim imd Jnoiher^ Assignees of RennardSf BankrupUf 
v. Pearson^ 16 East^ 419.; the marginal note is, << A trading 
** licence from the crown to Brtikh merdiants to send a ship ^ 

«< ballast 
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*< ballast to an enemy's port, there to receive and load a cargo» 181 1. 
" and import it into this country, by legalizing the purchase by "~^* 
" the subject, l^izes the sale by the enemy,, and impliedly ^^^^ 
** legalizes the rendor enem/s right to stop the goods in transitu OswAUk 
*< aiter their arrival in port here, upon the iDtermediate insol- 
'^ vency'of the vendees, afters part-payment mily, (which was 
<* offered to be refunded,) and also to employ an agent here for 
<< that purpose.'' Now, to follow the right of stopping m 
transitu^ it will result, that if the Russian consignor had a right [ ^9 ] 
to stop the goods, he might bring an action for them, for it 
would be ridiculous to hold that he had a right to stop in tram* 
sitUj unless he might enforce that right by an action, if im- 
peded in the exercise thereof. Without going minutely into 
detail, therefore, it suffices to say, that under this licence^ JSuf» 
sian subjects were at liberty to import their goods into this 
country ; and if a Russian subject had a right to import those 
goods, he had therefore a right to insure them, and to bring 
actions to enforce that contract; the consequence is, that the 
verdict, which in this case has been found for the plaintifl^ must 
stand, and the 

Rule must be discharged. 



REGULA GENERALIS. 

TT 18 ORDERED, That from henceforth bail in this Court 
-^ shall justify at the sitting of the Court only, and at no 
other time^ except on the last day of term, when bail, who may 
have been prevented from attending at the sitting of the Courtf 
shall be permitted to justify at the rising of the Court. 
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ABATEMENT, 

See Infant, L 

ABSTRACT OF TITLE, 
See Agbeembnt, 8. 

ACTION, NOTICE OF, 
See Notice op Action. 

ACTION ON THE CASE. 

1. If a vessel is damaged by another run- 
ning foul of it, and the jury find a ver- 
dict for. the plaintifj^ the Court will 
not send the case to a new trial because 
there may be some ground to believe 
that the plaintiflT was negligent in na- 
vigating his vessel, as well as the de- 
fendant. Colliruon and Oihers v. Lar^ 
kirn. 1 

d. If a broker, being authorised to sell 
goods for a certain price, sells them at 
an inferior price, the proper remedy 
is by action on the case. Dt^firetne v. 
Hutchinson. 117 

ADMINISTRATION. 

1, If an administrator shews that he sues 
for a greater value than is covered by 
the ad valorem stamp of his letters of 
administration, he shews his adminis- 
tration to be void, and cannot recover. 
You III. 



Html, Adminutraior itf Gm^pWI, ?. 

SieveM. i\9 

S. Although he sues for a doaUe dainu 

3. He must prove his adminiftratioo, for 
that constitutes his tide to recover, ibm 

4. And it will not suffice to sue out new 
letters of administration on a larger 
stamp alter he has obtained judgment 

ib. 
ADVOWSON, 

See Perpetual Cubagt. REcoVsjtT, 8. 

AFFIDAVIT. 

1. An affidavit, the title of which ftvlei 
the pkintiff '' Assignee/' without nir- 
ther explanation, is fa«d. Sterner v. 
Cottrell. 377 

2. Any person other than the defendant 
making an affidavit of. merits to set 
aside an interlocutory judgment, must 
either swear that he is the defendant's 
attorney's managing derk, or the dei^ 
feodaot's attorney. Neeiom ?• 0^« 
tack. 403 

3. An affidavit, having only one stamp, 
cannot be used in more than one cause. 
Anonymous. 469 

AGREEMENT, 

And see Illegal CoNsiniEATioir, 1^ 4, 
EV1»ENC1, II. 1, S. 

1. If a builder undertakes a work of 
E e spe<^ified 
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specified dimensions and materials, and 
deviates from the specification, be can- 
not recover upon a quantum valebant, 
for the work, labour, and materials. 
Elfis V. Hamlcn. 52 

2. Whether an instrument shall be a lease^ 
or only an aj^eement for a lease, de- 
pends on the intention of the -parties, 
as it is to he collected from the instru- 
ment. Morgan, on the Demise ofDov)* 
ding, V. BisselL 65 

8. Strong circumstances of inconvenience 
apparent on the instrument, if it should 
be construed as a lease, indicate the 
intention of the parties, that it should 
be an agreement only. ib, 

4. Such as a stipulation that out of the 
rent mentioned, a proportionate abate- 
ment should be made in respect of 
certain expepted premises; for until 
that was apportioned, the lessor could 

/ JioC distrain. ib, 

5. And a stipulation that the tenant shall 
hold at and under all usual covenants 
as between landlord and tenant where 
Ihe premises are situate ; for it may be 
disputable what are usual covenants. 

ib. 

6. Aq order for goods written and signed 
by tfa^ seller in a book belonging to 

• the buyer, may be connected with a 
letter of the seller to his agent, men* 
tioning the name of the buyer, and 
with a letter of the buyer to the seller, 
claiming the performance of the order, 
so as to constitute d complete contract 

^ within the statute of frauds. Allen v. 
Be^. 169 

7. It is. no objection to the validity of a 
contract for the sale of goods Signed 
far the seUer, that the seller cannot 
enforce the same contract against the 
buyer, because the buyer has never 
signed it. , ib. 

8. An agreement to grant a lease con- 
. tains no implied engagement for gene- 
ral warranty of the land, nor for deli- 
very of an abstract of the lessor's title. 
GwUUm v. Stone, 433 

ALIEN ENEMY. 

1. Under a licence to British brokers 
resident here, that a ship bearing any 
flag may import from an enemy's coun- 
try, to whomkoever the property oiay 



appear to belong, three Britisfi subjects 
not named in the licence, one of whom 
resides in a hostile country, may im- 
port from another hostile country to 
this. Fayle and Another v. Bourdillon. 

546 

3. And the agent who effected the policy, 
may recover in trust for three British 
partners, one of whom at the time of 
the action resides in an alien enemy's 
country. ib. 

3. A licence to JFT. S, a British merchant, 
that a ship may go to an hostile port, 
and bring home a cargo of goods, au- 
thorizes the importation of such goods, 
being the property of an alien enemy, 
subject of that hostile country, and 
therefore authorizes him to insure, and 

' enforce his contract of insurance in 
our courts. Morgan v. Oswald. 554 

AMENDMENT, 

See Bail, IV. 3. RficoYSfiT, 1, 3, 5, 6. 

Af^er nonsuit for a variance in an unde- 
fended action on a replevin-bond, the 
Court permitted the record to be amend- 
ed, and a new tiiai to be had. Halhead 
v. Abrahams. 81 

ANNUITY. 

1. To entitle the grantee of an annuity 
to recover back the price, as money 
had and received, it is sufficient if the 
grantor has communicated to the gran- 
tee that there are defects in the memo* 
rial, and has treated for a compromise 
on the ground of the annuity being 
void, although the erantee neither de- 
mands payment of the arrears nor 
tenders new securities, nor ddivers up 
the old ones, before he sues, ffaters 
V. Sir William Mansell, Bttrt. 56 

9. And although the grantor has taken 
no active measures to set aside the se- 
curities, ih. 

9. If a correct memorial of an annuity 
deed be incorrectly inroUed for a time, 
and aHer some years the officer oi the 
ini-olment otfiee discover and rectify 
the error before any proceedings had 
to vacate the annuity, the Court finding 
the inrolment r^ht when they call for 
At» will not enquire wh^ the entry was 

laade. 
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made. Cfarrick y. WilUams and Others, 

540 

4. But it is a high misprision in an offi- 
cer to alter the inrolraent without the 
sanction of the Court of Chancery. 

ih, 

5. Whether it be sufficient for the gran- 
tee of an annuity to carry a memorial 
to the inrolment office and pay for it, 
without insisting on himself seeing it 
inrolled, and comparing the inrolment 

' with the original memorial^ qiuen. ih, 

ARBITRATION. 

1. An arbitrator to whom the Question 
of the right of two rectors to the tithe 
of certain lands was referred, had power 

. to devise all means to prevent future 
litigation between the parties^ and to 
settle all matters in difference between 
them, and to determine what be should 
think fit to be done by either of the 
parties, touching the matters in dis- 
pute. Held, that he did not exceed his 
power, by awarding undivided moie- 
ties of the tithes to the two rectors. 
Prosser, Clerk, v. Goringe, 426 

3. If arbitrators award an excessive sum 
to be paid to themselves, the Court 
will refer it to the prothonotary to re- 
duce it. Miller v. Robe and Another. 

461 

3. It is competent to arbitrators to en* 
quire whether a ransom, for which the 
plaintiff seeks to be repaid, were justi- 
fied by an extreme neoessi^, within 
the statute 45 G. 3. c. 72. s. 16. ib. 

ASSUMPSIT^ 

See Indebitatus Assumpsit, 1. Baeon 
AND Feme, 1. Judgment, 3. 

ATTESTING WITNESS, 
See Evidence, II. 1. 

ATTORNEY. 

!• An attorney who is a justice of the 
peace for a borough, if sued by origi- 
nal for an act done in his office as ma- 
gistrate, may plead his privilege in 
abatement Dufy v. Oakes. 166 

d. Feme covert cannot make an attorney. 
Quids and Others v. Sansom. 9S\ 



AWARD, 
And see Reference* 

If an award is lost, the Court will, never- 
theless, permit judgment to be entered 
accordiingly, upon affidavit of its con- 
tents. Hill v. Toumsend. 45 

AVERMENT, WHAT MUST BE 
PROVED, 

See Evidence, IL Variance, 1, 2. 



B 

BAIL. 

I. Of the arrest and the bail, 
II. Proceedings against the bail or the 
sheriff, 

III. Surrender of the principal. 

IV. Discharge ef the bail by other 

means. 
V. Writ qf error. 
VI. Cy bail to criminal process. 

I. 

A person may assist bail in taking and 
may lawfully detain the principal^ al- 
though the hail do not continue preaent 
J)fewell V. Stow. 425 

II. 

And see Practice, IT. 9. 

If a plaintiff recover a judgment for mo- 
ney lent and interest, he caooot Ibere- 
fore reouire the bail to pay him inter- 
est on me amount of the judgment as 
part of his coats. Waters v. Rees, erne 
qf the Bail qf Sir W. Man^ Bvrt. 

508 
IV. 

1. If an action be commenced^ and the 
defendant become bankrupt and ob- 
tain his certificate, and afterwards per- 
mit judgment to be signed fbr want of 
a plea, after which the plaintiffi pro- 
ceed against the bail, the Court will 
not relieve the bail on motion. Clarke 

V. Hoppe and Another, bail qf Wilson. 

.46 

2. And semble that they could ii;t no mode 
take advantage of the bankroptcy and 
certificate. ^^ 

£•2 3. If 
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8. If bail by mistake misname in the 
recognizance tbe plaintiff to whom 
tbey mean to be bound, the Court will 
not rectify tbe recognizance and pfb- 
ceedings in an action thereon after issue 
joined on nultiel record. Venn v. War- 
tutr. 263 

V. 

And see PaAcrrcB, X. 

A mortgage deed^ containing a covenant 
for the repayment of the money, is 
within the meaning of the stat. 3 Jac. 1. 
c. 8., a contract upon which bail in er- 
ror is necessary. Buckney, ExectUrix, 
V. Metham. 383 

VI. 

The Court of Common Pleas cannot ap- 
ply the forfeited penalties of the recog- 
nizances of bail to attachments, to the 
discharge of the debts and costs of the 
defendant in the original action. Rex 
V. Davey^ in the cause of Hacket v. 
Mewa emd Another, 119 

BANKRUPT. 

L Of the hankrupicy and commusion, 
XL (ythe bankrupt's rights and duties, 
ill. Of 4h€ bankrupt's euate. 



1. A deed whereby a debtor, being press- 
ed, conveys estates in trust to sell, and 
to My the pressing creditor, with a 
. fmtlier trust to pav bis debts to cer- 
tain rdattves, in order to give them an 
undue preference in contemplation of 
iNudmiptcy, is an act of bankruptcy. 
Morgsm smd Others, Assignees qfHunt, 
a Bankrupt, 7i Horseman and Others. 

241 
S. B«t the deed is valid, so far as re- 
lates to the protection of the urgent 
auditor. ih. 

3. Whether void for the residue^ quxre, 

ib. 

IL 

iliu{ieeBAiL,IV. 1>2. 

1. A bankrupt, who had brought an ac- 
tion to try the validity of his commis- 
aioned« and obtained a verdict; pend- 
ing a ruk to apt it aside, secredy con- 
' 4 



fessed judgment^ to one of bii aittgnfef, 
who was the petitioning creditor, for a 
sum of money, in discharge of his debt, 
and the costs of the action* in consider- 
ation of the petitioning creditor's con* 
seating not to oppose the bankropt's 
petition for a supersedeoM. The Court 
set aside the judgment on the bank« 
rupt's application, on 5 G. 2. c. 50. 
s. 2^. Thomas v. Rhodes. 478 

2. The statute 5 G. 2. c. 30. s. 24., was 
made for the protection of banknipts as 
well as of creditors. ih. 

in. 

1. A custom that purchasers of bops 
from hop-merchants shall leave tb«n 
in the merchant's warehouse for the 
purpose of re-sale, upon rent, undis- 
tinguished from the roercbant'a stock, 
is not such a custom of trade as wiU 
prevent the hops from becoming tbe 
property of the merchant's assignees, in 
case of bankruptcy, as being in bis pos- 
session, order, and disposition. TJutA* 
waite V. Cock and Others, As9^;nms ef 
Moore^ a Bankrupt. 487 

2. SanbU that a stocking-frame let on 
hire to a working hosier in manutetu^ 
ring districts is not a chattel within his 
disposition. Per Lawrence, J. 490 

BARON AND FEME. 
And see Deed, L Attoenbt, 2. 

No ill treatment by the husband of the 
wifie, short of personal violence, or soch 
as to.induce a reasonable fear of it, will 
enable a stranger to maintain asswifsit 
against her husband for necessaries 
furnished to her subsequently to her 
leaving bis house. Honood v. Hejer. 

421 

BILL OF EXCHANGE. 

1. The defendant being unable 10 pay a 
bill when due, which he had accepted,^ 
obtained time, and indorsed to the 
plaintiff, as a security, a bill drawn by 
himself to his own order, which, when 
due, was dishonored by the drawee, but 
the holder omitted to give tbe defend* 
ant notice : held that by this laches tbe 
defendant was not only diacharged 
as indorser of the one bill, bnt also aa 
acceptor of the other. Bridges v. Ber- 

rr- ^^ 

2lA 
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A bin of ezcluinge^ part of the consi- 
deration for which is spirituous liquors 
sold in less quantities than of 20s. va- 
lue, is totally void, though part of the 
consideration was money lent Scott 
V. GUlMore. 9M 

^. If a bill be accepted, payable at a 
banker's, it must be presentdl there for 
payment, and the nq^lect so to present 
it is equaJly adischarfre to the acceptor, 
as to the drawer. Callaghan v. Ayktt. 

4. An averment that a bill accepted pay- 
able at a banker's, was, when due, pre- 
sented to the banker's for payment, ac- 
cording to the tenor and effect of the 
bill, and of the acceptor's acceptance 
thereof, and that as well the bankers as 
the acceptor refused payment, shall be 
supported after judgment on a sham 
plea. IJussam and Another v. Ellis. 

415 

5. And it shall be intended that the bill 
was presented for payment to the ac- 
ceptor himself at the house of those 
persons. Sembk. ib. 

6. For evidence of those facts would be 
admissible under such an allegation^ and 
not repugnant to it ih, 

BILL OF LADING. 
See EviDEUCE, 11. 8, 9. < 

1 . A bill of lading, signed by a master of 
a vessel, since deceued, for goodt to be 
delivered to a consignee or his assigns, 
he paying freight, is admissible as evi- 
dence of the consignee having an insu- 
rable interest in the goods. Per Law* 
rence,J. Haddow v. Parry. a03 

f . But if the master guards his acknow- 
ledgment by ' saying, ^ contents un- 
known," so that he does not charge 
himself with the receipt of any goods in 
particular, the bill of lading alone is not 
evidence, either of the quantity of the 
goods, or of property in the consignee. 

3. A bill of lading may operate as a con- 
tract between the master and con- 
signee for payment of demurrage as 
well as of freight Leer v. Yaies. 387 

BROKER. 

1. A broker purchases ffoods on commis- 
iioD at a month's credit^ and pays du- 



ties on them, and sends them to the 
purchaser's place of abode, consigned 
to bis own order : the seller being fear- 
ful -of the purchaser's credit, procures 
the broker to delay the arrival of the 
goods till the month's credit is expired, 
and to tender them to the buyer oa 
payment of the price, whereupon ihey 
are refused. Hekl that the broker can 
neither recover the price, duties^ or 
commission, in an action for mon^ 
paid. Hurst v. Holding. 59 

2. If a broker being aumorized to adi 
goods for a certain price, sells them at 
an inferior price, he is not liable in tro^ 
ver for amount of the goods. Dt^flretne 
r. Hutchinson. 117 

3. The proper remedy is by an action 
upon the case. tk 

4. A broker chartere ships, at a commis- 
sion of S} per cent, on their ootward 
freight, and the like on their homeward 
freight, if the charter-party makes k 
contingent what the amount of fineight 
shall be, the broker esnnot sue for anT 
sum till the contingency it determined. 
Winter v. Mair. 531 



CARRIER. 



1. If a carrier gives notice that he will 
not be accountable for goods above the 
value of 20/. unless entered and an in- 
surance paid, over and above the price 
charged for carriage, according to their 
value, a person who enters silk exceed- 
ing the value of 20/., and does not pay 
the insurance, cannot recover any part 
of the value of the goods, if lost HoT' 
ris V. Packwood atUl Another. 264 

2. Although the price he ames to pay 
for the carriage of the silk, is, on ac- 
count of its superior value, hifber tbao 
the ordinary price charged tar the 
carriage even of bulky articles. i6. 

3. And although the carrier does not 
prove that the loss happened by any of 
those accidents against which the law 
makes him an insurer. tt» 

4. The carrier is not bound to prove that 
he used reasonable care. ib» 

i. Semi. A carrier is entitled to make a 

higher 
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higher charge for the superior risk at- 
tending the carriage of valuable goods, 
hut the cbai^ must be reasonable. ^64 

CASES— o6«fTerf vpon, doubted, or ex- 
plained, 
Jfaikneu r. Re;ynous and Richardson, 4 

BwT.2069. 11J2 

Jme» V. Lord Saye and Sele, 8 Vin. 362. 

1 Eq. Cas.Abr. 383. 3 Bro. P. C. 456. 

Laeauisade v. White, 7 T. R. 535. 284 
llfott V. Chamock, 2 East, 392. 208 

Alritf V. Hamay, 3 T. A. 418. 11, 12 
Walker v. Chapman and Walter, hoft. 
Cited JDot/g. 454. 283 

CHANCERY, 

And see Officer. 

Upon a case directed out of Chancery, the 

Court will not solve any questions that 

are not expressly put iu the ca$e, Mor- 

, gan Y. Horseman. 241 

CLEARANCE. 

1. Kthe defence upon a policy be, that 
the licence requires the date of the 
ship's clearance from an hostile port to 
he indorsed thereon, and that it is not 
truly indorsed, it is incumbent on the 
defendant to prove what a clearance is, 
and the discrepancy between the real 
date of the clearance, and the date in- 
doned. Morgan v. Oswald. 554 

9. If the date be indoised as the 17th« 
and the real date of the clearance be 
the 20th, sewhle that it is a substan- 
lial compliance with the condition. 

ib, 

Susgre. Whether a clearance be any single 
docuraentf or the collection of all the 
papers necessary to enable a ship to 
aail ? ib. 

CONTINGENCY. 

Where a contract makes the amount of 
compensation for labour variable, de« 
depending on contingencies, the con- 
tingency must happen before any sum 
whatev^ can be recovered. Winter v. 
Jlfotr. 531 

CONVOY. 
. 1. A abip cannot legally procsced mtbout 



convoy from port to port to join con- 
voy« unless a bond has been given that 
she shall not sail without convoy. 
Hinckley v.Walion. 181 

2. A ship licensed to sail without convoy 
provided she is armed with a cert^n 
force, must take that force on board be- 
fore she breaks ground. i6. 

3. A ship licensed to sail withont convoy 
with « certain force, and clearing out 
without giving bond to sail with con* 
voy, and without having the force re- 
quired, cannot legally go round from 
her port of clearance to a port of con« 
voy. t^. 

COSTS. 

I. When payable by and io persons in 

general. 
11. When payable by and to particular 

persons. 
III. Of staying proceedings till costs 

paid, or security given. 

1. 

1. If two opposite parties require a wit- 
ness to attend, and he receives payment 
from both of them, although the pay- 
ment made by the succebsful party is 
afterwards repaid him by the loser, in 
the taxed costs, the loser cannot recover 
hack the amount from the witness in 
an action for money had and received. 
Crompton v . Hutton. 230 

2. If the plaintiff recover a verdict for a 
loss on a policy, and endeavour, on a 
rule nisi being obtained for a non-suit, 
to support his verdict to the extent, al« 
though he be held entitled to a return 
of premium, he is not entitled to the 
costs of the rule ; nor to any costs, ex- 
cept of the count for money had and 
received, and of such parts of the brief 
and evidence as apply thereto. Spitta 
V. Woodman. 406 

After a defendant has undertaken to ac- 
cept short notice of trial, he cannot 
compel a plaintiff, resident abroad, to 
give security for costs. Muller v. Ger- 
mm. 272 

S.?.Stcaw.Liuy. 273 

COVENANT. 
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COVENANT. 

1. An action on the covenant for quiet 
enjoyment may be maintained for the 
disturbance of a way of necessity . Mor- 
ris V. Edgingtan. 24 

2. By indenture tripartite between A. 1. 
B' 2. C 3. A., tenant for life, demised 
to C., and C. covenanted with B. (a 
receiver) and other the receiver or 
receivers for the time being, and to 
and with such other person, who« for 
the time being, should be entitled to the 
freehold, and to and with every of them. 
A- died : held that his executrix could 
not maintain covenant for breach in her 
testator's lifetime, but that the action 
was joint, and survived to B. South- 
cote. Executrix qf Southcote v. Hoare, 

87 

8. A covenant with two and every of 

them is joint, though the two are several 

parties to the deed! iff* 

4. Reservation of 5/. pfr acre during the 
last 20 years of a term for every acre of 
meadow thereby demised which the 
tenant should plough, dig, ear, break 
up, or convert into tillage during the 
said last 20 years of the term, and so 
after that rate for any greater or less 
quantity than an acre, or less time than 
a year. The rent is due in the last 20 
years if the land is then ploughed, 
whether it was first ploughed within 
the last 20 years or before ; and the 
rent continues pa]rable during the 20 
years, though the land be a|(ain laid 
down to permanent grass. Btrch and 
Others v. Stephenson mud Others. 469 

5. Land sown to clovers with com is not 
thereby restored to a sUte of perma- 
nent pasture, but is still in tillage, ib. 

6. If a lease describe demised lands as 
meadow land, no other evidence is ne- 
cessary to prove that they were meadow 
land, at tlie commencement of the 
term. t^. 



CROSS-ACTIONS, 
See Sbt*ofp, 2. 

CURACY, 

SccPsaPETUAL CuBACT. 



D 

DEED, 

See PovvEE, 1. 

A lady having actually married with tlie* 
consent of guardians named by her 
deceased supposed putative father, and 
confirmed by the Court of Chancery, 
she suffered a recovery ; and declared 
the UB^ to the joint appointment of 
herself and her husband, with remainder 
in strict settlement. It being disco- 
vered that her supposed marriage was 
void, because at the time thereof her 
legal father was alive, and did not «iti- 
sent to the marriage, the parties con- 
ceived that the settlement and recovery 
were void, and executed a deed of re- 
vocation, and suflfered another recovery, 
after which the lady made a new settle- 
ment. Held that the recovery and 
first settlement were valid, ahbough 
made under a mistake of the situation 
in which the parties stood* Boughton 
V. Sandilands. 342 



DEFEAZANCE, 
See WAaaANT op Attobnet, 9, 8. 

DEMAND, where necessary. 
See FoRFEiTUBE, 4. 

DEMURRAGE. 

A general ship took brandies on board, 
under bills of lading, which allowed 20 
lay days for delivery of the goods in 
London, and stipulated for 4/. per day 
demurrage. Afterwards certain of the 
consignees chusing to have their goods 
bonded, the vei»sel could not make her 
delivery at the London docks until 46 
days auer the 20 days: Some of the 
goods, which were undermost, could 
not, though demanded, be taken out 
till the upper tiers were cleared. Held 
that each of those consignees was liable, 
on a general count fur demurrage,, to 
pay the 4/. per day for the 46 days. 
Leer v. Yates, Cornell, and Garst. ^7 

DEVISE. 
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DEVISE. 
I. Byv^ua words lands^ ifc. shall 



n. 



etiate. 



I. 



1. Where there is an estate sufficient to 
ntisfy a demise according to one mean- 
iDff of the description of the premises, 
CMlateral evidence is not admissible to 
ehew that the testator meant to use the 
description in a more extensive sen^e. 
Do$ €X dcm, Chickesier, Bart. v. Oxen- 
4m. 147 

9. Devise of ''my estate <^fAshum** the 
testator having a maternal estate com- 
ppchfnding a manor and capital farm, 
WbA lands, in the parish of Ashton, as 
. well as several other estates, some in 
the ac^acent parishes, some 10 and 15 
miki distant ; evidence is not admis- 
sible to shew that he was accustomed to 
call all hia maternal estate, his Ashton 
estate, to raise the inference that be 
meant to devise the whole by that name. 

Ok 

DISTRESS. 

If Kooda remain on demised premises af- 
ter a 6ctitibus bill of sale made of them 
under an execution, they are liable to 
be diitrataied aa before. Smiih v. Rus- 

. ielL 400 



E 



EASEMENT, 
&e EviDiMCE II. 3,4,5. 

1. No way, or other easement, can sub- 
sist in land of which there is an unity 
of poMession. Morris v. Edginion. 

24 

% But if a lessor, having used convenient 
ways over his own adjoining land du- 
ring bis own occupation, demises pre- 
mises with all ways appurtenant, un- 
less it be shewn in evidence that there 
was some way appurtenant inalienosolo, 
to satisfy the words' of the grant, it shall 
be intended that be meant the ways 



,used, and they shall pass, thoo^ be 
miscall them* appurtenant Per Mans^ 

j5rW,aJ. «4 

S. An action on the covenant for quiet 
enjoyment may be maintained for the 
disturbance of a way of necessity. Per 
Mansfield, C. J. ib. 

4. Whether a way of necessity shall be 
the way most convenient to the les- 
see? Semb. aec. per Man^td, C. J. 

ib. 

5. A lease demised a messuafi^e, consist- 
ing of two parts, separated by inter- 
vening reserved lana, subjected only 
to a specific right of way for the les- 
see to a third building for a specific 
purpose, which reserviion, strictly 
interpreted, would preclude him from 

~ alt access to the one part, which was 
accessible only by crossing the reserved 
lands in one of two directions, the one 
by entering it from the residue of the 
demised premises ; the other, and fiir 
the more convenient, by entering it 
from a public street: Held that the 
lessee was entitled to a way across the 
reserved land from the public street in 
that part t^. 

6. No one can .claim a prescription in his 
own land. Cooper v. Barber. 99 

EJECTMENT. 

1. If four joint tenants jointly demise 
from year to year, such of them as 
give notice to quit may recover their 
several moieties in ejectment on their 
several demises. Doe, on Demise qf 
Whayman v. Chaplin. 1^ 

2. The Court will not set aside a judg- 
ment and execution in ejectment m 
order to let in a person to defend, 
though he made an affidavit setting 
forth a clear title, and ofier to pay 
costs. Doe ex dem. Ledger ▼• Roc. 506 

ESTATE, 
See Power, 1. 

EVIDENCE. 

I. Qf the competency qf toitnesses. 
II. Of the evidence qf particular facU 

or avermentSm 
III. (^ttamp*. 

AMi 
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11. 

And iee Ackeement, 6. Vaeiance, 1, 
3. 

1. If a defendant ca11» on a plaintiff to 
produce at the trial a deed in his 
custody to which the plaintiff is a 
party, and under which he claims a 
beneficial estate, it is not necessary 
that the defendant should call the at* 
testing witness to prove the due exe* 
cution of the deed when produced. 
JPearce v. Hooper and Others, 60 

3. Antient grants are not to be received 
in evidence, unless they can be ac- 
counted for ; as comine from the hands 
of some one connected with the estate 
to which they relate. Smrmerton v. 
Marquis of Siqffbrd. 91 

3. If an act immemorially done in tiie 
land of A. at each repetition produces 
an effect on the land of B., which 
under the ordinary state and disposi- 
tion of B/s land occasions no percep- 
tible injury, there is no ground to pre- 
sume a grant from the ancestors of B, 
to the ancestors of A. of the right of 
doing that act. Therefore if B. makes 
a new application and disposition of 
his land, of such a sort that the efftti 
produced in the land of B. by the re- 
petition of the act done in the land of 

A. becomes injurious to the property of 
B,, under such new disposition of his 
land, A. is not authorized in repeatinsf 
that act. Cooper v. Barber. 99 

4. But if the efiect produced on the land 
of B., by the act done in the land of 
A., had at all times occasioned a per- 
ceptible injury to B.'s property, there 
would have been a sufficient ground to 
presume a grant from the ancestors of 

B. to the ancestors of A. of the right 
to do such act. t^. 

5. A. has immemorially had for water- 
ing his lands, a channel through his 
own field, in a porous soil, through 
the banks of which channel, when 
filled, the water percolates and thence 
passes through the contiguous soil of 
B. below the surface, without pro- 
ducing visible injury. B. builds a 
new house in his land, below the level 
of his soil, in the current of the per- 
colating water: semble, that A. can- 



not now justify filling his channel, if 
the percolatin^ir water thereby injurct 
the house of B. Per Lawrence, J. 99 

6. The certificate of a Briiisk vice-coa- 
sul at the Brazils, of the aouMint of 
the proceeds of damanced goods, which 
by the law of that country are coai« 
pellable to be sold under his inspec* 
tion, is dot evidence. WaUmm t. 
Codmhe. 163 

7. What a dead witness baa sworn on a 
former trial between the same parties 
is evidence in the cause, ana may 
either be read from the Judge's notes, 
or proved upon oath by the notes or 
recollection of any person who beard 
it. Mayor ofDoncasier r. Day. SS8 

8. A bill of lading signed by a master of 
a vessel, since deceased, for goods to 
be delivered to a consignee or his 
assigns, he paying freight, is admtsii- 
ble as evidence of the consignee hav- 
ing an insurable interest in the goodk 
Per Lawrence, J. Haddow v. P^^jJ* 

9. But if the master gnardt his ac« 
knowledgment by saying, ^contents 
unknown," so that he doei not charge 
himself with the receipt of any 
goods in particular, the ImII of lading 
alone is not evidence, either of tli^ 
quantity of the goods, or of pro- 
perty in the consignee. Haddpw n 
Parry. si. 

10. If a lease describe the demised 
land as meadow land, no other en« 
dence is necessary to prove that it 
was meadow land at the commence- 
ment of the term. Birch v. Ste^kfi>* 



III. 

1. If a lease in writing contain a con- 
tract for the purch^ of goods, it 
cannot be given in evidence to prove 
the sale of the goods, nnleat it haa a 
lease stamp. Corder v. Draktfard. 

889 

2. Although it had an agreement atamp. 

ib* 

EXECUTION. 

1. The plaintiff having purchased a mib^ 
lie house, for which he could not nim* 
self obtain a licenoCf b^»aae be rtr 

aided 
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^ided m another tavern, pat B., an 
insolvent person, into the house as his 
servant, to keep it for him, and sup- 

!>tied him with money to pay for the 
icence, which was granted to B. 
Held that the .sheriff was not entitled 
to take, under an execution against 
B., the plaintiff^s liquors and chattels 
in the house, committed to B/s cus- 
tody. Daivsan v. fVood and Others, 

256 
% Sembk, that a sheriff is not bound to 
fhid out what rent is due to a land- 
lord, and pay it him, under 8 Ann. c. 
14., onlesa the landlord gives him no- 
tice. Smith V. RuskL 400 



FELONY, SUSPICION OF. 

Watchmen and beadles have authority 
at common law to arrest and detain 
in prison for examination persons walk- 
ing in the streets at night, whom there 
is reasonable ground to suspect of 
felony, although there is no proof of a 
felony having been committed. Law- 
rence y. Hedger, 14 

. FEME COVERT, 
5^ Attorney, 2. Deed, 1. 

FENCES. 

]• If a person has a field fenced with a 
bank and ditch, it is not a necessary 
consequence that his ditch extends to 
the width of eight feet from the in- 
terior line of the foot of the bank, 
t*.. e, four for the base of the bunk, and 
four feet for the ditch. Vowles v. Mil- 
ler. 137 

2. Proof of the ancient widthi of the 
ditch is evidence that the owner's land 
did not extend beyond the outer edge 
thereof. ib. 

.3. And he has no right to cut away his 
neighbour's land for the purpose of 
wicfening the ditch. ib. 

FINE. 
I. AH fines acknowledged in Westminster 



roust be acknowledged before a judge 
or Serjeant, if there is a judge in town* 
Nokes, Plaintiff; Styles, Widow, Defor- 
ciant, 49 
3. And if it be acknowled^ before any 
other commissioners,, it is irregular, 
whether it appear by the caption that 
it was acknowledged in Westminster or 
not. ih. 

FLAG OFFICER. 

1. The flag officers of a fleet have no 
right to any share in the gratuity of 
one half per cent,, which is given to 
the captains of ships of war for carry- 
ing public treasure on board their 
ships. Montagu v. Janverin, 443 

2. Nor in the freight received by cap- 
tains for carrying the treasure of in* 
dividuals. Setnhle, ib. 

FORFEITURE. 

1. If a lessee exercise a trade on the de- 
mised premises by which his lease is 
forfeited, the lancllord does not, by 
merely lying by, and witnessing the 
act for six years, waive the forfeiture. 
Doe ex dem. Sheppard v. Allen. 78 

3. Some positive act of waiver, as receipt 
of rent, is necessary. ib, . 

3. But if he permits the tenant to ex- 
pend money in improvements, semble 
that that is evidence to be lefl to a 
jury, of his consent to the alteration 
of the premises. Per Mansfield, C. J. 

4. If a lessee covenant that if the rent 
be in arrear for 38 days, the lessor 
may re-enter, whether a demand of 
rent be first necessary, queere. Smith 
V. Spooner. 346 

FRAUDULENT CONVEYANCES, 
See Bankrupt, 1. 1, 2. Execution, 1. 

FREIGHT, 
See Licence to teadb, I. 

FREIGHT OF BULUON, 



See Flag Ofpiceb, l.fi. 



GOODS 
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GOODS SOLD AND DELIVERED, 

See Interest op Money, 8. 4. Agree- 
ment, 6, 7. Indebitatus Assump- 
sit, 1. 

1. Whether a delivery of household 
goods was complete, the uphobierer 
still having a servant in the vendee^s 
house, where the goods were, and the 
vendee not having yet taken any actual 
possession, qucere. Hunt, Administra- 
tor qf Campbell, V. Stevens and Ano- 
ther. 113 

2. An order for goods, written and 
signed hy the seller in a hook of the 
buyer's, but not naming the buyer, 
may be connected with a letter of the 
seller to hb agent mentioning the 
name of the buyer, and with a letter 
of the buyer to the seller, claiming 
the performance of the order, to con- 
stitute a complete contract within the 
sUtute of frauds. Allen v. Bennet. 169 

3. It is no objection to the validity of a 
contract for the sale of goods signed 
by the seller, that the seller cannot 
enforce the same contract against the 
buyer, because the buyer has never 
signed it. ib. 

GOODS AND CHATTELS, PRO- 
PERTY IN, 

See Execution, 1. 

GRANT, 
See Evidence, II. 3, 4, 5. 



ILLEGAL CONSIDERATION. 

1. The plaintiff and defendant being 
taken prisoners in Portugal, jointly 
solicited and obtained the liberation of 
themselves and the ransom of the de- 
fendant's ship, contrarv to 45 G. 3. c. 
72., to efiect which the plaintiff lent 
money to the defendant, who after- 
wards ^ve him a bill for the amount. 
Held, Uiat the plaintiff could not re- 
cover on the bill. Webb v. Brooke. 6 

1. A bill of cxcbaiq[e, part of the consi- 



deration for which is spirituous liquor 
sold in less quantities than of 9Qf. va* 
lue, is totally void, though part of the 
consideration is money lent. Scotr. 
Gilmare. 22S 

3. The statute 24 Q. 2. c. 40. ». 12., ma- 
king illegal the sale of spirits in less 
quantities than to 20s. value, unless paid 
for, extends to spirits mixed with wattr, 

ib. 

4. Money deposited upon an illegaf wa- 
ger, laid on a future event, may be re- 
covered back again before the period 
of time has elapsed, on the expiration 
of which the decision of the wager de» 
pends. Aubert v. Walsh. ^277 
And see Busk v. Walsh, post. vol. 4. 

INDEBITATUS ASSUMPSIT. 

Indebitatus Assumpsit lies for goods, which 
the defendant had by fraud procured 
the plaintiff to sell to an insolvent, and 
which the defendant had gotten into 
his own possession, for he could not set 
up the sale, because his own fraud had 
procured it, and the mere possession^ 
unaccounted for, raises an assumpsit to 
pay. Hill v. Perrott. 274 

INFANT. 

1. In assumpsit a plea in abatement that 
the defendant made the promise jointly 
with another, is supported by evidence 
that the promise was made by the de- 
fendant jointly with an infant Gibba 
V. Merriil. 307 

2. It is for the plaintiff to plead and 
prove that the infant has avoided his 
promise, if he would reduce the joint 
contract to a sole contract. t^* 

INSOLVENT DEBTOR, 
See Plead iNGiV. 1. 

INSURANCE. 

I. Qf the validity qf the inntramee, 

II. Of the ^ect qf a valid insurance. 

III. qfthe acts qf the insured. 

IV. Return qf premium. 

V. (Jtf the construction qf ptsrticular 

expressions in a policy. 

VI. Qf the relative rights qf amared, 

broker, and undmniter. 

I.Ad 



s» 
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I. 

1*1 An tnsurer is bound to communicate 
to the underwriters any intelligence he 
hM», which may aflect his choice whe- 
ther he will insure at all, and at what 
' premium he will insure. Lynch and 
Another ?. Hamilton, 37 

I. Whether in fact true or false. t^. 

5. If a ahip it adv^ised to be in danger, 
and the insurer effects a policy on ship 
or riiips, knowing that the ship in dan- 
ger is one of them, without stating the 
ship's names, this is a concealment 
which avoids the policy. ib. 

4, Although the rumour was false. ib. 

5i If an insurer effects a policy on ship 
orships, knowmg their names, but not 
eoromunicating them, semble that the 
policy is void ; such an insurance being 
tantamount to a representation that he 
. does not know by what shijps the goods 
will come. ib. 

6. It is not necessary to disclose to the un- 
derwriter on a policy at and from Lon' 
Am, whether the ship has sailed or not. 
F<^ V. Lee. 381 

T. The statute 42 G. 3. c. 77. has repeal- 
ed the necessity of a licence from the 
South Sea Company or East India Com- 
pany, for ships passing through the 
weights of Magellan or round Cape 
Hom, and trading in the Paci^ Octan, 
from Cape Horn to 180 degrees West 
longitude from London. Jacob v. Jan- 
een, 534 

8b Whether they combine fishing with 
their trading or not. ib. 

9* A wager policy is a lawful contract, 
excqit so far as it is prohibited by the 
sUtufe]9G.2.c.37. 515 

10. A licence to //. 6*. a British mer- 
chant, that a ship may go to an hostile 
port, and bring home a cargo of goods, 
authorizesthe importation of iiuch goods, 
being the property of an alien enemy, 
subject of that hostile country, and 
therefore authorizes him to insure and 
enforce his contract of insurance in our 
courts. Morgan v. Oswald. 554 

II. If the defence upon a policy be, that 
the licence requires the date of the 
ship's clearance from an hostile port to 
be indorsed tlKreon, and that it is not 
truly indorsed, it is incumbent on the 
defendant to prove what a clearance is, 
and the discrepancy between the real 



date of the clearaoee, and the date in- 
dorsed. 554 

12. If the dale be indorsed as the 17th, 
and the real date of the clearance be 
the 20th, eemble that it is a substantial 
compliance with the condition. ih. 

13. Stuttret whether a clearance be any 
single document, or the collection of ail 
the papers necessary to enable a ship le* 
gaily to sail. H^ 

IL 

1. Upon a policy from London to TWnt- 
dad or tne l^anish Main, with liberty 
to call at all or any of the West India 
islands or settlements, and with liberty 
to touch and stay at any ports or places 
whatsoever and wheresoever, the assured 
must take all the ports at which be 
touches, in the same succession in 
which they occur in the course of the 
voyage insured. Gairdner and Another 
V. Senftouse. 16 

2. But if he is lost in steering for an island 
not in the outward course of his voyage 
to Trinidad, it is a question for the jury 
to consider, whether he had not aban« 
doned the intention of going to Trini* 
dad, and restricted himself to the resi- 
due of the vo3rage only. ib. 

3. If the ports of call are named in a po- 
licy in a successive order, the ship must 
take them in the same succession in 
which they are named. ib. 

4. If they are not named in any order in 
the policy, they must be taken in the 
order in which they occur in the usual 
and most convenient and practicable 
course of the voyage, not according to 
the shortest geographical distances. 

ib. 

5. Where goods are shipped on an in- 
voice, an average loss upon a policy 
must be calculated upon the invoice 
price, and not upon the price of the 
market at which the damaged goods 
are arrived. Waldron tmd Another v. 
Coombe. 162 

6. If a neutrail vessel be insured on a voy- 
age on which it is notoriously necessary 
to carry simulated papers, m order to 
elude one of the belligerents, whether 
permission to carry them must be ex- 
pressed in the policy, qumre. Steel v. 
JLocy. 285 

7. Liberty to touch at a port for.aoy pur- 
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pose whtffever, inclades liberty to touch 
for the purpose of takings on bonrd part 
of the goodi insured. Voolett r. AUnuit, 

419 

8. If a British subfect hat an interest in 
any part of a cargo on a valued policy, 
he may recover to the extent of the 
policy on a count averring interest in 
himself, if he proves some interest, al- 
though alien enemies may be interested 
in other parts of the cargo. Feise and 
Another V, Agttilar. 506 

Ccntfer Cohen v. Uannam, 5th July 
1813, poir. vol. 5. 

9. A sentence condemninsr as enemy's 
property a cargo which the master had 
barratroasly carried into an enemy's 
bloclcaded port, although it may be 
conclusive evid^ce that the cargo was 
an enemy's property at the time of the 
capture and condemnation, does not 
disprove the allegation that the car^ 
was lost by the captain's barratrouuy 
carrying the cargo to places unknown, 
whereby the goods became liable to be 
and where confiscated. Goldtchmidt v. 
Whitmore. 506 

10. A wagering policy and a policy on 
interest, are contracts distinct in their 
nature and incidents. Qmsint v. NantcM 
and Another, 513 

11. It must appear on the face of the po- 
licy, of which species the contract is. 

ib. 

12. If the policy be in the common form, 
it is a policy on interest ib. 

13. If it be a policy on interest, the decla- 
ration must aver in whom the interest 
is vested. t^. 

14. A wager policy is a lawful contract 
except so far as it is prohibited by the 
sutute 19 G.2.C. 37. 515 

III. 
See Convoy. 1, 2, 3. 

1 . A ship licensed to sail without con- 
voy, provided she is armed with a cer- 
tain force, must take that force on board 
before she hceaJ(s jground. Hir^kky v. 
Walton. . . . 131 

d. A ship licensed to sail wlt)i.OUt convoy 
with a certain force, and ctearing out 
without giving bond to sail with convoy, 
and without having the force required, 
cannot legally go round from her port 
of clearance to a port of convoy. ib. 



3. A ship cannot legally proceed without 
convoy from port to port to join eon- 
voy, unless a bond has been given that 
she shall not sail without convoy. 131 

4. A neutral vessel is not sea-worthy, un- 
less she is provided with documents to 
prove her neutrality. Sud ¥. Lacy. 

S8S 

5. Although the productioa of those do- 
cuments would, if she had been cap- 
tured by one particular bellifferent^ 
have rendered her liable to condemna- 
tion under an ordinance of that power. 

s*. 

6. An American bound from Lomdim to 
Biga, was taken by the DoMef , and con- 
demned for circumstantial reaaoiv^ 
and, amongst others, the want of a sea* 
pasa^port and muster-rolb;she was pro- 
vided with faike clearances from Bergen, 
but they were not produced. Her sea- 
pasi^port would have proved the had 
come from London, wnich, under the 
Berlin decree, would be aground of 
condemnation by the French. Held, 
that although it would subject her to 
this risk, she ought not to be with- 
out those documents which would prove 
her neutrality with respect to other bd- 
Kgerents. tb. 

7. A ship is sea-worthy, if she b luflBci- 
ently rurnished for the service in which 
she is for tlie present time engaged. 
Annan v. Woodman. 999 

8. Therefore a ship much oiit of repair 
is sea- worthy in harbour, and is pro- 
tected under the word " at" s5. 

9. And as a' full complement of men is 
not necessary in harbour, she does not 
cease to be sea-worthy for want of a 
crew, till she saib un a voyage without 
a crew. $b, 

IV. 

See iNsuRAffCB, III. 7, 8, 9. 

If a ship sea-worthy to lie in port, sails 
without being rendered sea-worthy 
for the voyage, upon a policy " at and 
from," there can be no return of pre- 
mium. Annan v. Woodman. 999 



1. If a ship hove down on a beach withia 
thetlde-way,torepair,be thereby bilged 

aorl 



SM 



INDEX TO THE PRINCIPAL MATTERS. 



ttild damaged, it Is not a loss occa- 
sioned by we perils of the sea. Thomp- 
ton V. Whiitnore, 227 

% Liberty to touch at a port for any pur- 
pose whatever, includes Uberty to 
touch for the purpose of taking on 
board part of the goods insured. Vio* 
iett V. Allnuti. 419 

3. A warranty against capture in the 
ship's port of discharge, does not in- 
clude capture in the open sea on the 
outside of the port, by a force issuing 
from the port of discharge. Mellish 
V. StaniforUu 499 

VL 

1. Although generally an underwriter 
having subscribed a policy, and there- 
by confessed the receipt of the premium, 
is estopped from afterwards claiming 
the premium against the underwriter, 
yet, where by the fraud of the assured, 
the underwriter is induced to give cre- 
dit for the premiums to the broker, and 
the broker to give credit to the assured, 
the underwriter is entitled to receive 
the premiums from the assured. Foy 
v.Bell. 493 

S. An underwriter, after executing a po- 
licy, and giving credit to the broker 
for the premium, may recover the pre- 
mium against the underwriter, if it ap- 
pear that the assured, to cover a ba- 
lance due from the broker to himself, 
procured him to effect the insurance, 
debiting the assured in account with 
the premiums, and lodging the policies 
in the hands of the assured, to enable 
him to receive the losses. Mavorv, 
Simeon. 497 

INTEREST OF MONEY. 

1. Upon a writ of error being nonprossed, 
if the cause of action in the court 
below was not a debt which carried in- 
terest, the court of error will not allow 
interest on the sum recovered by the 
judgment, unless it is distinctly proved, 
or admitted, that the writ of error was 

, brought for delay. Saxelby v. Moor. 

51 

3. Although there are strong circum- 
stances, from which it may be inferred 
that it was brought for delay only. ib. 

8. Where goods are sold, to be paid for 
by a bill of a certain date, the price shall 



bear interest from the day whoi the 
bill would have been due, and may be 
recovered as damages, on a special 
count for the non-delivery or non-pay- 
ment of the bill. Slack v. Lowell. 157 
4. But if, in such a case, upon a general 
count for goods sold and deUvered, 
the jury give the price and interest as 
damages, the Court will not thesdbre 
set aside the verdict ib. 

IRISH JUDGMENT, 
&e Judgment, 1,2. 



JOINT AND SEVERAL COVE. 
NANTS, 

See CovsNAVT, 3. 

JOINT-TENANTS, 

See'SoTicz to qvit^S. 

JOINT TORTS. 

1. If theplaintiffin an action commenced 
against several tort-feasors, accept of a 
sum of money from one of them, and 
drop that action, sembk that he cannot 
sue the others. Dtffretne v. Hutchinson. 

117 

2. If several military officers fabely impri- 
son a man, who recovers in tnespasi 
against one of them, he cannot after- 
wards sue another of them for the same 
wrong. Per LawrernXf J. Warden v. 
Bail^. Vol. 4. p. S8. Contra, per 
Willa, C. J. f*. 

JUDGMENT. 

1. The assignee of an Iruh judgment by 
cognovit may sue in this country in his 
own name. O* Callaghan v. Marchio* 
ness qfThomond. 82 

2. The Iriih statutes 9 6. 2. and 2.5 G. 2., 
which permit conusees of judgments 
to assign them, and the assignees to sue 
in their own names, are confined to 
judgments upon cognovits. ib. 

S. Assumpsit lies on an Irish judgment 
since the Union. Vasidum v. Piunkett. 

85. n. 
LANDLORD 
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LANDLORD AND TENANT, 

See Agreement, 2, 3, 4, 5, 8. Covb« 
VANT, 1,4, S, 6, 8. Distress, 1 . Ex- 
ecution, 2. Forfeiture, 1, 3, 3. 
Mortgage, Lease, 1, 2, 3, 4, 5. 

If a landlord direct a tenant, who is over« 
seer of the poor, to pay on the land- 
lord's account rates irregularly assess- 
ed on him, and promises that the levieii 
shall eat otit the rents, the tenant may 
set them off^ or prove them as payment, 
in an action for use and occupation. 
Roper V. Bun^ford. 76 

LEASE, 
See Evidence, IIL 1, 2. 

1. Whether an instrument shall be a lease, 
or only an agreement for a lease, de- 
pends on the intention of the parties, as 
it is to he collected from the instru- 
ment. Morgan, on the Demite qf Dow- 
ding, V. Bi89eU. 65 

2. Strong circumstances of inconvenience 
apparent on.tbe instrument, if it should 
be construed as a lease, indicate the in- 
tention of the parties that it should be 
agreement only. t6. 

3. Such as a stipulation that out of the 
rent mentioned, a proportionate abate- 
ment should be maide in respect of cer- 
tain excepted premises ; for until that 
was apportioned, the lessor could not 
distrain. ih. 

4. And a stipulation that the tenant should 
hold at and under all usual covenants 
as between landlord and tenant where 
the premises are situate ; for it may be 
disputable what are usual covenants. 

ib. 

5. The defendant agreed by parol to rent 
a house, as tenant from year to year, 
for the residue of a term, which was 
three years and three quarters : he held 
for three years and one quarter, and 
quitted. Ruled, that though perhaps 
he might have quitted without notice 
at the end of three years, yet the re- 
maining longer implied a contract to 
pay rent for the residue of the term. 
Sauvage v. Dupuis. 410 

6. An agreement to grant a leasa con- 
Uins ao implied tngagem^t for general 



warranty, nor for ddivery of an ab- 
stract of the lessor's title. GwiUim v. 
Sione. 433 

LICENCE TO TRADE. 

1. An order of council permitting the 
consignee of goods coming from an 
enemy's country without a licence, to 
land them here, on condition of imme- 
diately re-exporting them, does not so 
legalize the voyage, at to enable the 
master of the ship to recover his freight. 
Mulier V. Oemon. 394 

2. Under a licence to British brokers re- 
sident here, that a ship bearing any 
flag may import from an enemy's coun* 
tryi to whomsoever the property may 
appear to belong, three British subjects 
not named in tSt hcence, one of whom 
resides in a hostile country, may im- 
port from another hostile country to 
this. Fayie and Another r. Bourdtllovu 

545 

3. And the agent who effected the policy, 
may recover in trust for three Brituh 
partners, one of whom, at the time pf 
the action, resides in an alien enemy's 
country. ih^ 

4. A licence to H. S., a British merchant, 
that a ship may go to an hostile port, 
and bring home a cargo of goods, au 4 
thorizes the importation of such goods, 
being the property of an alien enemy, 
subject of that hostile country, and 
therefore authorizes him to insure and 

. enforce his contract of insurance in our 
courts. Morgan v. Oswald. 554 

LIMITATION OF ACTIONS. 

" I owe you not a farthing, for it is more 
than six yean since," is not to be lefl 
to the jury as evidence of an admission, 
to take a debt out of the statute of limi- 
tations. Coltman v. Marsh. 3i{0 



M 

MARRIAGE, 
SeeDsxn, I. 

MEADOW LAND, 

Ste CoTSRAST, 4, 5, 6. 

MISNOMER, 
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MISNOMER, 
See Pleader^ Y. S. Vaeiancb« 1. 

MISPRISION, 
&e Officer. 

MISTAKE, 
SrrDEED^l. 

MONEY PAID, 
&c Broker,!. 

MONEY HAD AND RECEIVED, 

8m Annuity, 1. Illegal Considera- 
tion, 4. 

MORTGAGE. 

Tbe mortgagee of a lease has the same title 
to relief against an ejectment for non- 
pay ment of rent, and upon the same 
terms, as the lessee against whom the 
jrecof ery is had. Doc ex dem. IVhitJUld 
T. Roe. 402 



N 

If a Tesid is damaged by another running 
foul of it, and the jury find a verdict 
for tbe plaimiii^ the Court will not send 
the case to a new trial, because there 
ma^ be some ground to believe that the 
plaintiffwas negligent in navigating his 
Tend, an well as the defendant. Col- 
lim^ V. Larkine. 1 

NOTICE, SERVICE OF. 

Where a atatote requiring any notice to 
be aerrtd refers to the time of pleading, 
or other kgal proceeding in a suit, ser- 
vice on the party's attorney is good 
service^ Howard v. Ra$nibottom. 530 

NOTICE OF ACTION. 

Notice of action against a custom-bouse 
officer for breaking the plaintiff's dwell- 
ing-house in C. Street, in the parish of 
0„ is not a sufficient notice of the plain- 
tiff's place of abode, within the sUtutes 
SS Q. 3. e. 70. 9. 30. and 34 G. 3. $es$. 
S. c. 47, J. 35. WiUiums v. burgess. 

127 



NOTICE OF DISPUTING 

BANKRUPTCY, HOW TO BE 

SERVED, 

See Peactici, IV. 10. 

NOTICE TO QUIT. 

1. A notice desiring the defendant to 
" quit the premises which you hold un- 
der roe, your term therein having long 
since expired/' does not recognize a 
subsisting tenancy from year to year 
subsequent to the term, but is a mere 
demand of possession. Doe d. Godeell 
V. Inglis. 54 

2. If the bargainee of tithes for one year 
underlet tl^m to the several occupiers 
of the land, no notice to determine the 
underletting needs to be given by the 
bargainee of the same tithes for the fol- 
lowing year. Cox v. Brain. 95 

3. If four joint-tenants jointly demise 
from year to year, such of them as give 
notice to quit may recover tbeirseveral 
moieties in ejectment on their several 
demises. Doe, ex dem. Ifhayman and 
Others, v. Chaplin. 190 



o 

OFFICER. 

1. Watchmen and beadles have authority 
at common law to arrest and detain in 
prison for examination, persons walk- 
ing in the streets at night, whom there 
is reasonable groond to suspect of felo- 
ny, although there is no proof of a felo- 
ny having been committed. Lavnmce 
V, Hedger, 14 

2. Itisahtgh misprision in the officers of 
the inrolment office to alter the inrol- 
ment of a memorial of an annuity deed 
by making it to correspond with the 
memorial, at the instance of the gran- 
tee, without the sanction of tbe Court 
of Chancery for the amendment. 540 

OUTLAWRY. 

I. The Court of Common Pleaa will re- 
verse an outlawry upon motion, on er- 
ror in fact sworn to. Beauchang> v. 
Tomkins and Another. 114 

3. Sembie that a bankruptcy and certifi- 
cate is no ground of diacluurge of a pri- 
soner 
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Bonerin custody on an utiagatum ca^ 
pia$. 114 

OVER-RENT, 
Set Covenant, 4, 5, 6. 



PARISH, 
See Vaeiance, 1. 

PERPETUAL CURACY. 

The right to appoint a perpetual curate 
18 parcel of the rectory, and cannot 
pass in a recovery by the denomination 
of a curacy, as distinct from the rec* 
tory. Home, demandant; Lodge, te- 
nant; Preston, vouchee. 402 

PLEADING. 

L Of the form of actions, and join- 
der of actions. 
IL Of the parties thereto. 

III. fVften particular matters may be 

pleaded. 

IV. Cf certainty in pleading. 

V. Of the manner qf pleading in 

general. 
VI. QfHtle. 
Vn. Of surplusage. 
VIIL fVhat cured by werdict. 

IV. 

An averment of an undertaking to carry 
goods to R. to be delivered to C. B. to 
be paid for on deliirery, shews with 
sufficient certainty that the price of 
the goods was to be paid by C. B., the 
conjiignee, to the carrier. Jacobs v. 
kelson. 423 

V. 

And see Insurance, II. 8. 

1. To a plea of discharge under an insol- 
vent debtor's act, the plaintiff replied 
by denying the truth of all the facts 
collectively, which were sworn to by 
the defendant in the oath which he 
took, as reqoired by the statute, in 
Vol. IU. 



order to obtain bis discbarge, without 
tingling out any in particular: hekl 
that although this mode of pleading 
might be bad on a special demurrer, 
it did not tender an immaterial iss«ie. 
Winsiandlof v. Head. 237 

2. Plea justi^ing a libel wfiich stated the 
grounds on which the plaintifTwas dis- 
mi^ised the East India Company's ser- 
vice, on the ground that the Company 
ordered the defendant, as governor in 
council, to dismiss the plaintiff for the 
reasons assigned : the plea does not 
shew a sufficient justification for pub- 
lishing the causes of dismissal. Oliver, 
Esq. V. Lord W. C. Bentinck. 456 

3. If a person enter into a bond by a 
wron? christian name, and be sued on 
such bond, he should be sued by such 
name. A declaration against him by 
his right name, stating that he, by the 
wrong name, executed the bond, is bad. 
Gould and Others, Adminktraton qf 
Robinson v. Barnes. 504 

4. A declaration upon a policy efF cted 
upon an interest in the thing insured, 
must aver in whom the interest is 
vested, whether it be on a foreign or 
BrtmA ship. Cousins v, Numtes. 513 

5. No averment of interest is uecetsarv 
on a wagering policy. tp. 

POOR RATES, 
See Landlord and Tenant, I. 

POWER. 

Tlie testator devised certain lands, part 
mortgaged in fee, and part unincum- 
bered, to trustees and their heirs, to 
pay debts in aid of the personal estate, 
and devised the surplus, and all his 
other lands, &c. to his first and other 
sons successively for life, with succes- 
sive remainders to trustees and their 
heirs, to preserve subsequent estates 
during the lives of the several tenants 
for life, with several remainders suc- 
cessively to the first and other sons of 
the bodies of the testator's several sons, 
in tail male, with like remainders to his 
daughter for life, to trustees, &c. and 
to her first and other sons successively 
in tail male: with a proviso that each 
of the testator's sons. Us he came into 
possession, might from time to time 
grant or appoint all or any of the Jsods 
Ff whereof 



58a 



INPEX TO THE PWNCIPAL MATTERS. 



wherepf be should be lo seised and 
possessed, to tt-ustees, on trust by the 
l>eDt8 and profiis to pay a jointure to 
any wife, kcfor the term of each such 
vnfe's natural life onljf. There were 
also powers by deeds to charge the 
landi with younger children's portions^ 
and to kase for 31 years. \Vhile the 
mortgages remained out-standing, aiid 
the trusts for payment; of debts unper- 
formed, the eldest son, by deed, recit- 
ing the will and power, con veyed lands 
to trusteei and their hein, on trust hy 
tiie rents ami profits to raise and pay a 
jointure to his wife, during her natural 
life only; and charged the lands with 
portions for younger children, if any ; 
which deed also contained a covenant 
fiwr quiet eqjoyment against the seller 
nod testator, during the wife's life: 
this Court held, that by such deed the 
trustees of the jointure took no legal 
estate. Wukham v. Wyk/rnm and Others. 

316 

PRACTICE. 

I. Relative to process, 
II. Arrest, detainer, bail, tmd ap* 
pearance, 

III. Pleadings, and bill of particulars, 

IV. IVial, mquirtf, and evidence. 

V. Judgment and reference to the 

prothonotary, 
VT. Execution, 

VII. Stoying and setting aside pro- 
ceedings, 
VIII. Costs, 
IX. Waver of irregularity, 
X. Writ of error, 
XI. Of motions, 

I. 

And see IV. 10. ApFtDAVil^ 1. Out- 
lawry. 

1. The Court set asi<lc a distringas exe- 
cuti^l upon the goods of thi- wife of a 
surgeon in tin? navy, servinji^ on a fo- 

, reign station, the de l not beinn; con- 
tracted in the wife's trade. WiUon v. 
Spil^ry, 145 

9, Delivery of process, sealed up in a let- 
ter, in the absence of the person to 

< whom it is addressed, is no service but 
from the time when tht letter is open- 
ed. Arrowtmiih v. Ingle 334 



3. A writ ipay be served on ibe day on 
which it is returnable, and notice of 
declaration may he given at the same 
time. Haynes v. Jones. 404 

11. 

1. If a plaintiff knowingly arrests a mar^ 
ried woman, the Court will make him 
pay the costs of the motion for her dis- 
charge. Wilson V. Serres, 307 

2, The defendant in putting in bail, mis- 
instructed the filazer as to the christian 
name of one of the two pJaintifis : the 
plaintiff's attorney thereupon swore 
that there was no baU in that action, 
and moved that the defendant's attor- 
ney might pay debt and costs for su- 
perseding the defendant The Court 
discharged the rule with costs to be 
paid by the attorney so swearing. 
Clarke and Another v. Gorman. 492 



IIL 

1. If the defendant pkad a subtle plea to 
ensnare the plain tift^ the Court will 
permit the plainlifi* to sign judgment, 
unless the defendant will amend. 
White and Others v. Howard. .S39 

2. In an action on a deed made beyond 
the seas, tlie defendant relying in some 
of his pleas on matters of defence 
which nt cessarily imported the execu« 
tion of the deed, the Court would not 
permit him to pleaU ikui est factum, 
Laughton v. Ritchie, t^85 

3. If a defendant files two pleas at several 
times on the same day, in order to 
mislcarl the plaintifl'hy the second plea, 
the plaintiff may sign judgment. &t- 
muels V. Dunne, 386 

4. Although a defendant conducts his 
cause in person, if he files a special 
plea, it is a nullity, uulesti it be signed 
by a Serjeant or counsel. ib, 

IV. 

1 . When there has l)ecn but a short time 
for investigating a question of real pro- 
perty, of a doubtful and obscure nature, 
and of great value, altkv^ugh conflicting 
evidence h<is been IciVJo Uie jury, and 
tbi* Court diies i^t think, tlieir veniict 
wrong, yet tf the inheritance is to be 

bound 
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bound for ever by the terdict, the 
Court will grant a new trial on pay- 
ment of costs. Swinnertan v. Marquis 
of Stafford. 91 

S. if upon the Jud^e directinp^ the jury to 
give nominal damages, the plaintiff* 
elects to be nonsuited, he vvill not be 
permitted to have a new trial upon the 
ground of a misdirection of the Jud^e 
in that point. Buthr v. Dorant, 229 

3. A retainer in a cause, Without a brief, 
does not authorize counsel to Withdraw 
a record at nisi privs. Ahitbol v. Bene- 
dftlo. 225 

4. Where the circumstances of a case bad 
been fully put into tbe possession of a 
jury, who had twice found a verdict 
the same wny, although there was con- 
flicting evidence, and although the 
Judge who last tried the cause thought 
the evidence agninsl the verdict pre- 
ponderated, the Court refused to grant 
a second new trial. Swinnerton v. Mar^ 
quia of Stafford. 232 

5. A motion to put off a trial in London 
or Middlesex, on account of the ab- 
sence of a witness, cannot be made 
when there is not time to shew cause 
within tl.e t<rm, if the party applying 
had it in his power to conie earlier. 
Anonymous. 315 

6. If the same special jurymen are struck 
to try several causes on the same (jues- 
tion, and the Court being dissatisfied 
with the verdict in the first, direct it to 
abide the event of another cause, they 
will also, on motion, discharge the 
»ame special jurymen from trying the 
second cause. Mayor, ^c, of Don- 
caster v. Coi. 404 

y. A witness may object to answer a 
question, which he thinks will tend to 
his crimination, though the answer 
wouM not lead to an immediate con- 
clusion of guilt. Cates v. Hardacre 

424 

8. If a cause, which is mearit to l>e de- 
fended, is called on, and tried as an 
undefended cause, in consequence of 
the defendant's attorney neglecting to 
deliver his briel>, the Court will grant 
a new trial, compelling the defendant's 
attorney to pay (Ife costs as between 
attorney and client, o>\t of Dis own 
pocket, pe E^jlgny v. Petite. 484 

la The notice of intentidfl to di^Ufe a 



bankruptcy, required by st. 49 O. 8. 
c. 121. 8. 10. may be served on the 
a<^ignee by delivery to his attorney. 
Howard v. Ramsbottom, Assignee of 
George. 526 

11. But ser\'ice, by leaving the notice 
with a maid Si^rvant at the dwelling- 
house of the assignee, is not sufficient 
service. ib. 

12. If a jilnior counsel at nisi prius takes 
a well-founded objection for the defen- 
dant, which his leader gives up, the 
Court will not entertain it, in discus* 
sing a rule for a new trial or nonsuit 
on another ground. Winter v. Mair. 

531 



And see Practice, 111. S. 

Upon a cast? tlirected out of Chancery, 
the Court will not solve any questions 
that are not expressly put in the case. 
Morgan v. Horse tnan. 241 

VII. 
And see Warrant op Attorney, 2, 3, 4. 

1. Any person other than the defendant 
making an affidavit of merits to set aside 
an interlocutory judgment, must either 
swear that he is the defendant's attor- 
ney's managing clerk, or tlie defen- 
dant's attorney. Neesom ?. Whytock. 

403 

2. The Court will not, at the instance of 
the dtfi-ndant in an ejectment, inter- 
fere aiA'ainst a plaintiff who lays a de< 
niNC by the a->*ignees of a binkrupt 
without their pcruiission, they having 
given up the property to tbe bankrupt, 
and the plaintiff claiming under him. 
Doc, OH the demise qf Vint and Others, 
V. / Vi^ifnu and Sloper. 440 

3. The Court will not set aside a judg- 
ment and execution in eje-ctment, hi 
order to let in a person to defend, 
though he make an affidavit settiug 
forth a clear title, and oiler to pay 
co-Is. Doe, vi deth. Ledger, v. Hoe. 

606 

VIII. 

1. Tat- coMs of a witneto coming from 

Ixryond j>ea<, for some years past were 

allowed only from his coming wiliiiu 

Ff:^ the 
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. tlie jurisdiction of this court. Ba^*- 
doi-n V. Allnuit. 379 

2. But the practice is now altered. Cht- 
ton V. IVitt, vol. 4. p. 55. 

3. The only mode of recovering the costs 
of a nonsuit upon the merits in ejects 
ment, '\s to serve the lessor of the 
plaintiff with a copy of the consent 
rule, and allocatur of costs, and to at- 
tach him if he does not obey. Doe, ex 
dem. Prior and Wife, v. Salter. 485 

' Vide Doe, ex dem, Pearkes, Widow, 
V. Daviison, post, HiL Term 1812, 
vol. 4., 



And see Bail, V. 1. 

1. If a writ of error is sued out before 
final judgment, but the allowance not 
aerved until afler the writ of error is 
apent^ the plaintiff* may afterwards 
regularly sign final judgment. Stevens 
V- Ingram. 384 

2. Upon a writ of error being nonprossed, 
if the cause of action in the court 
below was not a debt v^hich carried 
interest,' the conrt of error will not 
allow interest on the sum recovered by 
the judgment, unless it is distinctly 
proved, or admitted, that the writ of 
error was brought for delay. Saxelby v. 
Moor. * 51 

3. Although there are strong circum- 
stances from which it may be inferred 
that it was brought for delay only. 

ib. 



QUIET ENJOYMENT, 
See Coven ANT» 1. 



PRESCRIPTION, 
See Evidence, II. 3, 4, 5. 

PRESUMPTION, 
&^ Evidence, II. 3,4;.5. 

PRIVILEGE, 
&tf Attorney, 1. 



Q 

QUANTUM VALEBANT, 
See AcuttMBHT, 1. 



R 

RANSOM'. 

1. The plaintiff and defendant betng: 
taken prisoners in Portugal, jointly 
solicited and obtained the liberatioD of 
themselves and the ransom of the de« 
fendant's ship, contrary to 45 G. 3. 
c. 72.; to ef&ct which the plaintiff lent 
money to the defendant, who after- 
wards gave him a bill for the amount : 
held that the plaintiff could not recover 
on the bill. Webb v. Brooke. 6 

2. It is competent to arbitrators to in- 
quire whether a ransom for which the 
plaintiff seeks to be repaid^ were justi- 
fied by an extreme necessity^ within 
the statute 45 G. 3. c. 72. s. 16. Milier 
V. Robe. 401 



RECEIVER— w«i<rr the Court qf 
Chancery, 

See Covenant, % 

RECOVERY, 
iSc^Deed, 1. 

I. A recovery may be amended by i^trik- 
ing out the voucher of a vouchee, whose 
acknowledgment was taken without a 
dedimus. Kaiclings, demandant; Price, 
tenant ; John Tom and Mary his M:\fe, 
and William Tom and Mary his wife, 
first vouchees ; John Tom, tlte younger, 
second vouchee. 59 

^. Recovery amended by inserting a cpes- 
suage recently built upon part of the 

premises. , detnandant ; Shaw, 

tenunt; Hawkins, toucjiee. 74 

3. If a warrant of attorney for suflering 
a recovery be acknowledged in a part 
of the East Indies, far distant from the 
residence of any notary public or 
British magistrate, an affidavit of the 
acknowledgment, made before a British 
consul or agent there, wiU su^ce. 
Domvilte, danandant; Kiiukrfej^, tenant; 
Collier, vouchee. S75 

4. Tb^ 
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4. The warrant of attorney to suAr a j 
recovery of lands in a county-palatine, ! 
cannot be taken before an attorney 
who is an attorney only of the court 
palatinate of pfreat sessions. Blagrave, 
demandant; (hven, tenant; Biagrave 
and Others, vouchees, 309 

5. Recovery amended by subatituting a 
certain part of a parish which lay with- 
in a liberty, for the other part of the 
parish, which lay within a borough. 
Payne, demandant; Nathaniel, tentmt; 
Hodges, vouchee, 396 

6. A recovery 98 years old, amended by 
inserting: a manor and tithes without 
affidavit of intention that they should 
pass, the intention being manifest from 
the deeds, and the possession having 
gone accordingly. Tennyson, deman- 
dant ; GouUon, tenant ; Raisby, vouchee, 

408 

ThoDgh there was no other evidence 

of the existence of a manor, than the 

mention of it in an old deed, and the 

appointment of a ^i^mekeeper. ib. 

y. The Court refused to amend a recovery 
by changing the county, the premises 
lying in a pari^h which ran into two 
counties and lying wholly in the coun- 
ty omitted, and no part in the county 
mentioned. Anonymous, 418 

And see Gill, plaintiff; Yates, de- 
forciant, ace, post, Mich, term, 1813. 
Contra, Rushleigh, demandant ; Lee, 
tenant ; Smith, vouchee. Easter term, 
181.3. post, vol.5. 

8. The Court permitted a recovery to be 
amended by inserting an advowsou 
which had passed by the ^neral word 
hereditaments, but refused to insert a 
curacy 9 because the right of nomina- 
ting a perpetual curate was incident to, 
and parcel of the rectory. Home, de^ 
wand ant; Lodge, tenant; Preston, 
vouchee, 462 

RE-ENTRY, 
5re Forfeiture, 4. 

REFERENCE, ORDER OF. 

I. If upon a reference, either party is 
precluded by the terms of the rule from 
^oing into evidence of that which he is 
desirous to try, bis remedy is to move 



lo set aside the rule of reference; but 
he cannot impeach the award. Doe 
ex dent. Lord Carlisle, v. Bailiff tmd 
Burgesses qf Morpeth. 378 

3. After an order of reference has been 
made with the consent of caunsel and 
attorney, the Court will not set it aside 
en an affidavit by a party expressly 
denying his attorney's authority to 
refer, though the application be made 
before any step taken by the arbitrator, 
excepting the appointmeat of a meet- 
ing. Filmer f. DelUr. 486 

REGULA GENERALIS. 

Bail in 1000/. beyond the debt sworn to, 
is sufficient. Mich. T, 51 G. 3. 341 

Bail to justify only at the sitliog of the 
Court. Easter Term 51 O. 3i. 569 



See Distress. 

TION, 2. 



RENT, 

Mortcage, 1. Exxco- 

RETAINER. 

A retainer in a cause, without a brief, 
does not authorize counsel to withdraw 
a record at nisi piius* Ahitbol v* 



Benedetto. 



fW 



REVOCATION, 
See Deed, 1. 



SATISFACTION. 

If the plaintiff in an action commenced 
against several tort-feasors, accept of 
a sum of money from one of them 
and drop that action, mmble that he 
cannot sue the othen, Dufresnc v. 
Hutchinson. 117 

SET-OFF, 

See Landlord and Tenant, 1. 

1. Although generally an underwriter, 
having subcribed a pdicy, and thereby 
confe^ed the receipt of the premium. 
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is estopped from aAerwards cltiming 
the premiam against the underwriter ; 
yet, where by the fraud of the assured, 
the underwriter is induced to give 
credit for the premiums to the broker, 
and the broker to give credit to the 
anured, the underwriter is entitled to 
receive the premium from the assured. 
Foy V. Bell. 493 

9. Action for freight, and cross action 
for nnliquidated damages against a 
foreign seaman. The Court refused to 
permit the freight to be paid into 
oo«rt, as a fund liable to payment of 
the damages when ascertained. Sher- 
borne y. Siff kin. 525 



SHIPS REGISTER. 

1. If a ship, registered at one port, is 
transferreci, while at sea^ to a pur- 
chaser residing at another port in this 
kingdom, the proper raoae of jHir- 
fecting the transfer within the requisi- 
tions of the ship register acts, is, by a 
registration de novo in her new port. 
HuUard v. Johnstone, Assignee qf Ward, 
mBanknpi. Ill 

9. And it is not necessary for a ship to 

trtum to her former port, in order to 
ave a memorandum of the transfer 
indorsed on her certificate of registra- 
tion, ib, 

3. Nor is it necessarv for the purchaser 
to send a copy of the bill of sale to her 
former port. ib, 

4. Nor to indorse a memorandum of the 
transfer on her certificate of reL^istry 
within ten days afler the .^hip returns 
to England. By Jive Judges against 
two. ' ib. 

5. The property of a ship vests in the 
purchaser instantly upon the execution 
of the bill of sale, not from the time 
of compliance with the register acts, 
defeasible, nevertheless, upon failure 
to comply with these acts. Per JVood, 

. B. ib. 

6. The statute 34 G. 3. c. 68. e. IG. ap- 
plies to the sale of the entirety of a 
ship in the same port, as well as to the 
•ale of a share or shares therein. ik. 

7. The.ship-regiiiter acts> so for as they 
apply to deflrat titles; and create for- 
feitures, are to be coiibtrued strictly, as { 



penal, not liberally, as reibHial hws. 
Ber Wood, B. and Heath, J. 290 

SLANDER OF TITLE. 

1. In an action for slander of title, it is 
necessary for the plaintifiT to prove 
malice in the defendant. Smith v. 
Spooner. 246 

2. A lease, in which was a proviso for 
re-entry if the rent were in arrear 28 
days, being exposed to sale by the 
assignee, and rent being then in arrear, 
the lessor announced at the sale thai 
the vendors could not make a title, in 
consequence of which bidders who 
came to buy went away. He after- 
wards ofi^red 100/. for the lease^ but 
subsequently recovered the premises 
in ejectment. Held, that no action 
for slander of title lay against him. 

ib. 

3. If the lessee covenant that if the lent 
be unpaid 28 days, the lessor may re- 
enter, whether a demand of rent lie 
first necessary, qucere, ib. 

4. In an action for slander of title, the 
defendant may give evidence on the 
general is8ue, that he spoke the wordii 
claiming title in himselr. i^. 

SOUTH SEA COMPANY. 

The statute 42 G. 2. c. 77. has repealed 
the necessity of a licence from the 
South 5frt Company or East India Com- 
pany, for ships passing through the 
Streighls of Magellan, or round Cape 
Horn, and trading in the Pacific Ocean 
from Cape Horn to 1 80 degrees West 
longitude from London. Jacob v. Jaji- 
sen. 534 

2. Whether tliey combine fishing with 
their trading or not. ib. 

SPECIAL VERDICT. 

It is the province of a special verdict to 
find facts, not evidence. Hubbard v. 
Johnstone, Assignee of Ward, a Bank- 
rupt. 200 

SPIRITUOUS LIQUORS, 
See Illegal CoNs!D£RATio97, 2, S. 

STATUTE OF FRAUDS, 

See Agreement, 6, 7. 

STATUTE 
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STATUTE OF LIMITATIONS, 
&:e Limitation of Action^ 1. 

STATUTES. 
Jac L 

2, vulgo I. c 15. «. 3. (Act of bankrupt- 
cy by deed.) 342 
8. c. 8. (Bad in error.) 38S 

Wm,3. 

4& 5.C.18. (OiiUawries.) 
7 & 8. c. 22. (Snip's register.) 
9 & 10. c. 25. (Stamps.) 



8. c. 14. 

9. c. 21. 



Anne. 
(Rent under execution.) 
(Souih Sea Company.) 



141 
161 
lU 



400 

538 



Geo. 2. 

5. c. 18. 4. 2. (Attorney.) 167 

5. C-. 30. (Rinkrup ) 47. 478 

9. c. 5. Irish )fUt. (Judg^meDt.) 82 

11. c. 19. 5. 15. (Kent due to executors 
of tenant for life.) 331 

19. c. M. (Policies of insurance.) 515 
24. c. 40. s. 12. (Spirituous liquors.) 

226 
24. c. 44. 5. I. (Borough magistrates.) 

167 
25 c U. /rwA stat. (Judgment.) 83 



Geo. 3. 



17. 
2.3. 
24. 

26. 
34. 
3j. 

3S 
42. 

43. 
45. 
42. 

47. 
4 . 
41>. 



c. 20.*.5. 
c. 70. 9, 30. 
^e«. 2. c. 



(Annuity.) 541 

(Notice of action.) 127 

47. (Notice of action.) 

ib. 

c. 60. s. 3. (Ship's regi5ter.) 183 
c 68 «. 16. (Slup'b re^riiter.) 177 
c. 92. (.Sot<//ifm whale* fishery.) 535 
c. 57. (Sotttliem whale fishery ) iA. 
c. 77. ( Repeal oi' South Sea mono- 
poly.) 534 
c. 90. (Southern whale fisliery.) 53S 
c. 7^'.«. 16. (Kanoiij) 461 i 
ses9. I.e. 23. (5(;i/M American uoini 
nji>n>.) 538 
c. 57 s 5. (Convoy.) 132 
c. 14*J. 3. 8. (:Stauips.) 116 
c I'^l. (Bankrupt.) 47.86 
#. 10. 526 



SUGGESTION, 
Str Warrant of Attorney, 1. 



TENANT FOR LIFE. 

Whether the executors of a deceased 
jointress can recover a fractional part 
of a rent charge charged oo estates eoo- 
veyed to trustees and their heirs, jmr 
outer vie, in trust to raise and pay the 
jointure, qutert. Wykham r. Wykkam 
and Others, 316 

TENANT FROM YEAR TO YEAR, 
See Lease, 3. 

TENDER. 

A tender admits the contract and facts 
stated in the declaration: therefore, 
where a count averred, that in consider* 
ation that plaintiti would let to the de- 
fendant certain tithes, the defendant 
agreed to pay 41/., and that the plain- 
tin did let the said tithes, and did per- 
mit the defendant to take them, a ten^ 
der on all the counts, g;eneraUy, preda- 
ded the defendant from shewing a legal 
interruption to his taking them; if any- 
such interruption had sutisisted. Cox 
V. Brain. 95 

TILLAGE, 
See CovsNANT, 4, 5, 6. 

TRI-SPASS AND FALSE LM^ 

PRISONMENT, 

See Bail, I. 

TROVER, 
See A<:mon on tub Case, 2. 



VARIANCE. 

1. In a peoi^ action, if a parish is styled 
by its popular and well-known name, 
it is well onou-h, thou<];h that is not the 
name of consecration. JVilliarns v. 
Burf^ess, \ 27 

2. In tusc, an averment that the plaintiff's 
cl(^«t? at the lime of the injury wa^, and 
bLill was, in the orrnpation of./. V, and 
//. r., i^ Bullicicntly proved, if at the 

time 
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lime ct dw injury it was in tfaeir oeeu- 
pation, though the tenant be since 
changed before action brou^t. Vowies 
r.JUiUer. ^ 1«7 

VENUE. 

If the plaintiff retains the venue upon 
the usual undertaking to give material 
evidence within the county, yet if the 
plea and issue joined be such as to ren- 
der that evidence irrelevant, the perfor- 
mance of the undiTlakinii; is difipensed 
with. SauUby, Assignee of Halliday a 
Bankrupt v. Lee, 86 

Thus, if the local evidence be the tra- 
ding of a bankrupt, or a petitioning 
creditor's debt within a county, yet if 
the defendant do not give notice of his 
intention to dispute the commission un- 
der i9 6. 3. c. 121. s. 14., so that the 
mere production of the commission 
and proceedings under it proves the tra- 
ding and petitioning cneditor'a debt« 
sembie that the undertaking needs not 
to be further complied with. ib. 

S. The plaintiff falsifying the defendant's 
affidavit to change the venue, the venue 
wti^retained, though the plaintiff could 
not undertake to give material evidence 
in London, where he had laid it, either 
venue being inconvenient to one or 
other of the parties. Dick v. Norrish, 

4(>4 



w 

WAGERS, 

See Illegal Consideration, 4. Insu- 
rance, I. 14. 

WARRANTY OF TITLE, 

&e Agreement, 8. 

WARRANT OF ATTORNEY, 

Andsee^Lcoy^KVpS, 4. 

1. No suggestion is necessary under 8 k 



9IF»S.tf. II, upon a warrant of attor« 
tie} ooiMiitioned for payment by install 
mentik Cox v. RodSard. 74 

3. It is nof sufficient that the defeazance 
of a warrant-- of attorney shews the 
amount of the sum secured by the judg- 
ment, it must also notice all collateral 
•ecuritieit by which it is secured. 3/o- 
rell V. Dubost and Another. S35 

3. The rule of Court Mich. 42 G. 3. doea 
not require the consideration of a judg- 
ment to be iudorsed on the warrant of 
attorney. Barber v. Barbtr and Ano- 
ther. 465 

4. If a warrant of attorney be given to 
confess judgment ab^lutely for a cer- 
tain sum, although it be understood be^ 
tween the parties that it is given only 
to indemnify the plaintifl* against his 
suretyship for a smaller sum, that is not 
such a defeazance as needs to be in- 
dorsed on the warrant of attorney, 
and the plaintiff needs not to deter ex- 
ecution till the contingency happens. 

WATCHMEN AND BEADLES. 
See Officer, 1. 

WAVER. 
See FoRtEiTUKE, 1, ^, 3. 



WAY, 

See Easement. 



if; 



P 



WAY OF NECESSITY, 
See Easement, 4. 

WITNESS. 

A witness may object to answer a ques- 
tion which he thinks will tend to his 
crimination, though the answer would 
not lead to an immediate conclusion of 
guilt* Cate9 v. Hardacre. 494 
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